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EDUCATION FUR THE HANDICAPPED—1973

TUESDAY, MARCH 20, 1973
U.S. SENATE,

STRCOMMITTEE ON Tt FLANDICAPPED OF THE
Coxnarrrere oN Lavor axp Pusric Wrrrare .

. Washington, D.C.

‘The subcommittee met, pursuant to notice, at 9:45 in room 4232,
Dirksen Senate Office Building, Senator Jennings Randolph, chairman
of the subcommittee, presiding.

Present : Senators Randolph, Williams, and Staflord.

Cominittee staff present: Mrs. Patrin Forsythe, professional staff
member, and Roy H. Millenson, ninority professional sta/f member.

Senator Raxpouru. A pleasant morning to all of you. This day 7 am-
sure will be a good day because we have those persons who are intensely
interested in this subject matter who have come long distances. Some
have reshuflled their schedules that they might appear and help us
in this Subcommittee on the Handicapped as we open a series of
hearings that have to do with special educational problems of the
handicapped. ‘

We are going to have testimony on S. 896. Many of you know this
~ bill has as 1ts focus the extension of the existing programs in the Bur-

_eax of Education for the Handicapped. . :

In addition, there are three new programs before us for considera-
tion—S. 6, the “Education for All Handicapped Children Act,” a bill
to provide payment for the excess costs of services to handicapped
children; S. 34, the “Autistic Children Research Act”; and S. 808, the
“Screening for Learning Disabilities Act”.

[The bills referred to follow :]

(1)



O

ERIC

Aruitoxt provided by Eic:

© o -3 &

930 CONGRESS
SIS 806
e O

IN THE SENATE OF THE UNITED STATES

Feeruary 19,1973

Mr. Ranooren (for himself, Mr. WiLLiame, Mr. Srarronn, Mr. CraNston, Mr,
Scrwriker, Mr. PeLL, Mr. Kenneny, Mr. MoxpaLg, Mr. Harrnawar, Mr.
Javirs, Mr. Dominiok, Mr. MasNuson, Mr. Dork, and Mr. Brnvsen)
introduced the following bill; which was read twice and referred to the
Comunittee on Labor and Public Welfare

A BILL

To amend the Education of the Haundicapped Aect, and for
other purposes.

It

Be it enacted by the Senate and House of Representa-

&)

tires of the United States of America in Congress assembled,

That this Aet may be cited as the “Hducation of the Handi-

B W

eapped Amendments of 1973”.

[+

BUREAU FOR THE EDUCATION AND TRAINING OF THE
HANDICAPPED
SeC. 2. (a) Section 603 of the Fducation of the Handi-
capped Act is a.iended by inserting “(a)” After “Sec.
603.” 'and by adding at the end thereof the following new

10 sghsection:

II
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“(b) (1) The bureau cstablished under subsection (a)
shall be headed by an Associate Commissioner of Educetion
who shall he appointed hy the Comruisstoner and who shall
report directly to the Commissioner, he compensated at the
rate -specified for, and placed in, grade 17 of the General
Schedule set forth in section 5332 of title 5, United States
Code.

“(2) In addition to such Associate Commissioner, there
shall he placed in sueh bureau {eur positions for persons to
assist the Associate Commissioner in carrying out his duties,
an/d such positions shall he placed in grade 16 of the General
Scheduie set forth in sectien 5332 of title 5, United States
Code.”

(h) (1) The positions ereated by subseetion (b) of see-
tion 603 of the Kducation of the Handicapped Act shail e
in addition to the number of pesitions placed in the appro-
priate grades nnder section 5108 of title 5, United States
Code, and such positions shall be in addition to, and without
prejudice against, the number of pousitions otherwise placed
in the Office of Edneation under sush seetion 5108 or under
sther law,

(2) The wmendments made by subsection (a) shall
become effi ~tive upon the enactment of this Act.

GRANTS TO TIIE STATES
Sueo. 3. (a) Subsection (h) of scetion 611 of the Edu-

cation of the Iandieapped Act is amended to read as follows:
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“(b) For the purpose of making grants under this part,
there are authorized to be appropriated $300,000,000 for
the fiscal year ending June 30, 1974, $400,000,000 for the
fiscal year ending June 30, 1975, and $500,000,000 for the
fiscal year cnding June 30, 1976.”

(b) The amendment made by subscction (a) shall be-
come effective, and shall be decmned to have been enacted on
July 1, 1978.

CENTERS AND SERVICES

Src. 4. (a) Section 626 of the Education of the Handi-

capped Act is amended to read as follows:
“AUTHORIZATION OF APPROPRIATIONS

“.SEC. 626. For the purpose of carryiug out this part,
there are authorized to be appropriated $75,000,000 for the
fiseal year ending Junc 30, 1974, $90,000,000 for the fiscal
year ending June 30, 1975, and $110,000,000 for the fiscal
year ending June 30, 1976.”

(b) The amendment rade by subscetion (a) shall be-
come cffective, and shall he deemed to have been cnacted -
on, July 1, 1973.

PERSONNEL TRAINING ,
Skc. 5. (a) Scetion 636 of the Education of the Handi-

capped Act is amended by striking oui that part thereof
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which follows “this part”, and mserting in liew thereof
“$103,000,000 {or the fiscal y'cm‘ ending June 80, 1974,
$110,000,000 for the fiscal year ending June 30, 1975, and
$115,000,000 for the fiscal year ending June 30, 1976.”

(b) The amendment made by subsection (a) shall he-

~gome eflective, and shall be deemed te have Leen enacled

July 1, 1973.
RESEARCII

See. 6. (a) Section G4+ of the Bducation of the HMandi-
capped Act is amended to read as follows:

“AUTIIORIZATION OF APPROPRIATIONS

“Src. 644, For the purpose of carrying out this part,
there are authorized to ». appropriated $50,000,000 for the
fiscal year ending June 30, 1974, $55,000,000 for the fiscal
ear ending June 80, 1975, and $60,000,000 for the fiseal
year ending June 30, 1976.”

(b) The amendment made by subsection (a) shall be-
come clfective, and shall be deemed to have been enacted
on July 1, 1973.

INSTRUCTIONAL MEDIA

See. 7. (a) {1) That part of scetion 652 (b) of the
Lducation of the IHandicapped Act which precedes clause
(1) is amended by inserting “(either divectly or by grants

or contracts) ™ after “authorized”.
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(2) Section 654 of such act is &lllGIi(lGd by striking out
“%20,000,000” and inser'ting in lieu thereof “$35,000,000".

(b) The amendments made by subsection (a) shall
become effective, and shall be deemed to I;ave been enacted
on, July 1973.

SPECIFIC LEARNING DISABILITIES

Sic. 8. (a) Section 661 (c) of the Eduecation of the
Handieapped Act is amended by striking out “$12,000,006”
and all that follows down to but not including the period
at the end of such scction and inserting in lieu thereof the
following: “$35,000,000 for the fiscal year ending June 30,
1974, $40,000,000 for the fiscal year énding June 30, 1975,
and $45,000,000 for the fiscal year ending June 30, 1976”.

(b) The amendments made by subsec.tion (a) shall
become effective, and shall be deemed to have been enacted

on, July 1, 1973.
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IN TIHE SENATE O TIIE UNTTED STATES

Januvany 4,1973

Mr. Winnos (for himself, My, Bexersen, Mr. Bive, Mr Brooke, Mr. Cansox,

To

9

My, Ciunks, Mr, Hanr, Mr, Hontizes, Me, Heones, Me, Hoesenney, Mr,
Javers, Me. Kexseoy, M MeGee, My, Maasuvson, Mrs Moxpave, Mr. Moss,
Mr. Pastore, Mr, Prrn, Mr, Rasoouen, M Scnweiger, Mr, Starrorn, Mr.
Srrvens, Mr Srevexsox, and Mr, Tusyer) introduced the following bill;
which was read twice and referred to the Committee on Labor and Pullie
Welfare

A BILL

provide finanéial assistance to the States for improved

educational scrvices for handicapped children.

Be it enacied by the Senate and House of Representa-
tives of the United States of America in Congress ussembled,
That this Aet may be cited as the “Education for All Handi-
capped Children Act”.

SPATEMENT OF PURPOSE

Src. 2. (a) The Congress finds that—

(1) there are more than seven million handicapped
children in the United States today ;

(2) close to 60 per centum of these children do not
i



2
1 receive appropriate cducational services w'h"-,h. wonld
\ Tl 2 cnable them to have full equality of opportunity;
3 (3) onc million of these children are excluded en-
4 tirely from the public school system and will not go
5 throngh the cducational process with their peers;
6 (4) the States have a responsibility to provide this
7 cducation for all handicapped children; but ave operating
8 under increasingly constrained fiseal resourees; thercfore,
9

{b) It is the purpose of this Act to insure that all handi-
10 capped children have available to them not later than 1976
11 4 free appropriate public education, to insure that the rights
12 of handicapped children and their parents or gnardian are
13 protected, to relieve the fiseal burden placed upon the States
14 and localities when they provide for the education of all
15 handieapped children, and to assess the effcctiveness of efforts
16 to educate handieapped children. |
17 B DEFINITIONS

18 SEC. 3. As used in this Act—

19 (1) the term “handicapped children’” means men-
20 tally retarded, hard-of-hearing, deaf, speech impaired,
‘ 21 visually Landicapped, seriously emotionally disturbed,
22 crippled, or other health-impaired children, or chi’s ren
23 with speeific learning disabilities who by reason thereof

24 require special edncation, training, and related services;
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(2) the term ‘“‘Commissioner” means the Commis- .
sioner of ducation;

(3) the term “per pupil expenditure for handicapped
children” means, for any State, the aggregate current
expeuditure during the fiscal year preceding the fiscal
year for which the computation is made, of all local edu-
(-u%ionnl agencies in that State, plus any direct curvent ex-
peﬁditure by the State for the operation of any such
agency for handicapped children, and the additional cost
to the State or local educational agencies within that
State for the provision of education to handicapped chil-
dren in hemes, institutions, and other agencies other than
public elementary and secondary schools, divided by the
aggregate number of handicapped children.in attendance
daily to whom such agency has provided frec appropriate
public education, and such expenditure shall not include
any financial assistance received under the Xdueation
of the Handicapped Act, the Elementary and Sccondary
Fducation Act of 1965, or any other Federal financial
assistance;

(4) the term “per pupil expenditure for all other
children” means, for any State, the aggregate current
expenditure duriug the fiscal year pre{cgd,iln’g tll]ﬁ fiscal:

Pt
year for which the computation is made, of all local edun-
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cational ageneies in that State, plas any direct. current
expenditure by the State for operation of any such
ageney for adl other ¢hildren not inelnded in the deter-

mimion made under paragraph (6) of this seetion,

divided hy the ageregate number of all other children in

attendancee daily 1o whom such ageney has provided free

_appropriate publie education, and snch exper.ditnre shall

not inclide any financial assistance received nnder the
Elementary and Secondary Education Act of 1965, or
any other Federal financial assistance;;

(5) the term “lree appropriate publie education”
means education, training, and related services which
shall be provided at public expense, under public super-
vision and direction and without charge, and meeting the
standards of the State cducational agency, which shall
provide an approI;rinte preschool, elementary, or second-
ary school education in the applicable State and which
is provided in conforiance with an individnalized writ-
ien progyam;

(6) the term “State” means cach of the several
States, the Distriet of Colnmbia, the Commonwealth of
Puerto Rico, Guam, American Samoa, the Vil'giu Is-
lands, and the Trust Territory of the Pacific Islands;

(7} the term “State cducational agency” ineans

the State board of education or other agency or officer
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primarily responsible for the State supervision of public
clementary and secondary schools, or, if there is no such
officer or ageney, an officer or agency designated by the
Goyernor or hy State law;

(8) the term “local educational agency” means a
public board of education or other public anthority legal-
ly constituted within a State for cither administrative
control or direction of, or to perform a service function
for public clementary or sccondary schools in a city,
county, tow’usllip., school distriet, or other political sub-
division of a State, or such combination of school dis-
tricts or counties as are recognized in a State as an
administrative agency for its public elementary or sce-
ondary schools, and such term also includes any other
public institution or agency having adminmistrative con-
trol and direction of a public elementary or secondary
school ; and

(9) the term “individualized written program”

means a written edueational plan for a child developed\,.——)

and agrced upon jointly by the local educational agency,
the parents or guardians of the child and the child when
appropriate, which includes (A) a statement of the
child’s present levels of educnt‘iona] performance, (B) a
statement of the long-range goals for-the education of

the child, and the intermediate objectives related to the
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altainment of such goals, (C} a statement of the specifie

educational services to be g2 ovided to such child, (D) the

pfojected date for initintion and anticipated duration of

sueh serviees, and () ohju('tivc’ criteria and evaluation

procedures and schedule for determining whether mfer-

mediate objectives are being achieved.
AUTHORIZATION

Stc. 4. (a) The Commissioner 1s auwthorized to muake
grants pursuant to this Act for the purpose of assisting the
States in providing a free appropriate public education for
handicapped children at the prescheol, clementary, and sce-
ondary school levels.

(h) There are anthorized to he appropriated for the
fiscal years beginmnng July 1, 1970, and ending June 30,
1977, such sns as way e uecessary for earying out the
purposes of this Act.

BASIC GRANTS: AMOUNT AND ENTITLEMENT

Sec. 5. (a) (1) From the sums appropriated pursuant
o seetion 4 of this Aet for each fiseal year, each State is
entitled to an amount which is equal to the amount by which
the per pupil expenditare for ]i:mdi(*uppﬂl children, aged
lln'e“eut;) twenty-one years, inclusive, execeds the per pupil
expenditure for all other children, aged five to seventcen
vears, inclusive, i the public clementary and secondary

schools in that State, multiplied by the Federal share



(] e w ] [

P

o W =]

10
11

12

13

13

7 .
specified in section 8 (a) {2) for each handicapped child for
which the State is providing free appropriate public educa-
tion during the carrent fiseal year. Funds so allotted shall be
used by the State to initiate, expand, and improve educational
services for handicapped children in conformance with a
State plan.

(2) The per pupil expenditure for handieapped chil-
dren, aged three to twenty-one years, inclusive, and the per
pupil expenditure for all other children, Aaged five to sew a-
teen years, inclusive, in any State shall he determined by the
Cowmmissioner on the basis of.t-hc most recent data available
to him.

(b) The portion of any State’s entitlement under sub-
section (a) for a fiseal year which the Commissioner deter-
mines will not be required, for the period snch entitlement
is available, for carrying out the purposes of this Act shall
he available for reullotmer;t from time to time, on such dates
during such period as the Commissioner may fix, to other

States iu propertion te the original entitlements to such

States under subsection (a) for such year, but with such

proportionate amount for any of such other States. being
reduced to the extent it exceeds the sun which the Com-
missioner cstirxllates such State necds and will be able to use
for such period for carrying out such portion of its State plan

approved under this Act, and the total of such reductions
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shall he similaely reallotted among the States whose propor-
tionate amounts are not so reduced. Ay amount reallotted
to a State under this subsection during a year shall be deemed
part of its entitlenient under subsection (h) for such year.
ELIGIILITY

Sec. 6. {a). In order to qualify for assistance under this
Act in any fiseal year, a State shall demonstrate to ihe Com-
missioner that the following conditions are met,

(1) A State has in effect a policy that assures all handi-
capped children the right to a free élpprnprimu public
education.

(2) The State has « plan which details the procedures
and implementation strategies for insuring that a free ap-
propriate public cducation will be availalle for all handi-
capped children within the State not later than 1976, and
which includes a detailed timetable for accomplishing such
a goal, and the necessary facilities, personuel, and serviees.

(3) The State has made adoquﬁte progress in meeting
the timetable of its plan,

(4) Each local edncational agency in the State will
maintain an ndividnalized wiitten program for each handi-
capped child and review at least anmmally and amend when
appropriate with the agreement of the parents or gnardian
of the handicapped child; that in the development of the

individualized written program, parenls or guardian are
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affora~d duc process procedures which shall include: (‘A)~
prior notice to parents or guardian of the child when the
local or State educational agency proposes to change the
educational placement of the child, (B} an opportunity
for the parents or gnuardian to obtain an impartial due proc-
css hearing, examine all relevant records with respeet to the

classification or educational placement of the child, and ob-

“tain an independent educational-evaluation of the child, and

(C) procedures to protect the rights of the child when the
parenis or guardian are not known, unavailable, or the
child is & ward of the State, including the assignment of an
individual, not to be an employee of che State or local edu-
cational agency involved in the education or care of children,
to act as a swrrogate for the parents or guardiar; and that

when the parents or guardisn refuse to agree to the provi-

‘sions of flie individualized written program, that the deci-

sions rendered in the impartial due process hearing are
binding on all parties pending apprepriate administrative
or judicial appeal.

(5) Tests and other evaluation procedures utilized for
the purpose of classifying children as handicapped are ad-
ministered so as not to be racially or culturally discrimi-
natory.

(6) To the maximum extent appropriate, handicapped

children, including children in public or private institutions
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or other care facilities, are educated with children wlo are
not handicapped, and that special classes, separate schooling,
or othier removal of handicapped children from the regudar
educational environmevt ocanrs only when the nature or
severity of the handicap is such that edncation in regnlar
classes with the use of supplementary aids and services
cannot be achieved satisfactorily.

(7) Au advisory panel broadly representative of in-
Gividaals involved or concerned with the cducation of
handicapped children, ineluding teachers, parents or goard-
tan of handicapped children, adwministrators of programs for
handicapped children, aud handicapped individuals, has (A)
advises the State edicational agency of ummet needs within
the State in the education of handicapped children, (B)
assists the State educational ageucy in determining priorities
within the étntc for educational services for handicapped
('hi[(il‘(‘ll, (C) reviews the State plan ﬂnd\rcports to the
State edncational agency and the public on the progress
made in the implementation of the pln and recoramends
needed amendments to the plan, (D) comments on any rules
or regulations proposed for issuance by the State regarding
the education of handicapped childven and the procedures for
distribution of funds under this Act, and (15). assists the
State in developing, conducting, and reporting the evalua-

tion procedures required under section 7 of this Act.
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(8) To the extent consistent with the number and
location of haudicapped children in the State who are en-
rolled in private clementary and secondary schools, provi-
sion is made for the participation of such children iu the
program assisted or carried out under this Act. -

(9) Federal funds made available under this Act will be
so used as to supplement and increase the level of State and
Ireal funds (-xpended for the education of handicapped chil-
dren and in no ¢ase sapplant such State and local funds.

(10) The State edueational ageney will he the sole
agency for administering or supervising the preparation and
administration of the State plan, and that all educational
programs for handicapped children within the State will be
supervised by the persons responsible for educational pro-
grams for handicapped children in the State educational
agency and shall meet educational standards. of the State
educational agency.

(11) The State has identified all handicapped children
with the State and maintains & list of the local edueational
ageney within the State lic*sponsible for the education of each
such child (whether the child remains in the area served by .
the local educational agency or is sent out of the jurisdiction
for services), the location of the child, and the services the
child receives,

(b) Any State meeting the eligibility requirements set
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forth in subscetion (a) and desiring to participate in the pro-
gram under this Act shall submit to the Commissioner an
application at such time, in such manner, and containing oy
accompanied by such information as he decins necessary,
Kach such applieation shall—

(1) set forth programs and procedures for the
expenditure of the funds paid to the State under this
a.pp}i('ntioﬁ, either directly or through individual local
educational agencies or combinations of such agencies to
initiate, expand, or improve programs and projects, in-
cluding preschool prograx:s and projects, which arc
designed to meet the educational needs of ha,ndicappcd
children throughont. the State;

(2) provide satisfactory assumnc-e that the control
of funds provided under this Act, and title to property
derived therefrom, shall be in a public agency for the
uses aud purposes provided in this Act, and that a
public agency will administer such funds and property;

(8) provide for (A) making such reports in sueh
form aud containing such information as the Com-
missioner may require to carry out his functions under
this Act, including reports of the objective measurements
required by paragraph § of subsection (a), and (B)
keeping such records and affording such access there-

to as the Commissioner may find necessary to assure



19

13
oo 1 the correctness and verification of such reports and

2 proper disbursement of Federal funds under this Act;

3 (4) provide satisfactory assurance that such fiscal

4 control and fund accounting procedures will be adopted

3 as may be necessary to assure proper dishursemient of,

0 and u('counth'lg for, Federal funds paid under this Act to

1 the State, including any such funds paid by the State to

8 local educational agencies;

9 (5) provide for procedures for evaluation at least
10 amually of the effectiveness of programs in meeting the
11 educational needs of handicapped children, in accordance -
12 with such eriteria that the Commissioner shall p;‘éscribe
13 pursuant to section 7.

14 (¢) The Commissioner shall approve an applieation and

15 any modification thercof which—

16 (1) is submitted by an cligible State in nccorduhce
17 with subsection (a) ; |

18 (2) complies with the provisions of subsection (b) ;
19 (8) provides for the distribution of funds under this
20 Act in such a way which reflects the relative percentage
21 contribution within each State of funds spent within the
22 State on education of handicapped children by State and
23 local educational agencies; and

24 , (4) provides that the distribution of assistance un-
25 der this Act within each State is made on the basis of

o
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consideration of (A) the relative need for special ed-
ucational services in certain geographical arcas within
the State as developed under the State pla, and (B) the
relative need for special cducational services for certain
subgroups of the population of handicapped children
within the State as developed under the State plan. The
Commissioner shall disapprove any application which
does not fulfill all such conditions, but shall not finally
disapprove a State application except after reasonable
notice aud opportunity for a hearing to the State.

(d) As sooun as practicable after the cnactment of this
Act, the Commissioner shall preseribe basic eriteria to he
applied by State ageneies in submitting an application for
assistance under this Act. In addition to other matters, such
basic eriteria shall inelude—

(1) uniform criteria for detenmining the handi-
capped children to be served;

(2) uniform eriteria to be used by the State
determining eategories of expenditures to be utilized in
calenlating State and local expenditures for the educa-
tion (;f handicapped children.

EVALUATION AND REPORTING
Sec. 7. (a) The Commissioner shall measure and eval-
uate the imipaet of the program authorized under this Act,

and shall submit annually to the Congress a report on prog-

"
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1 ress being made toward the goal of making available to-all

2 handicapped children a free appropriate publie education by
3 1976. Such report shall include a detailed evaluation of the
4 cducation programs provided in accordance with individual-
9 ized written programs, and shall inclnde an evaluation of

6 the sueeess or failure of the State and local educational agen-
7 cies 1o meet the l()nfgfl':llxge goals and intermediate objectives
8 for cducation, to dclﬁ'cr speeific services detailed in the in-
9 dividualized written program, and to comply with the pro-
10 jected timetable for the delivery of such services.

1 (b) The Conunissioner shall also include in the report

12 required by subsection (a)—

1 (1) an analysis of the procedures undertaken by
14 each State to insure that handieapped children are to the
15 maximum extent appropriate educated” with children
16 who are not handicapped, pursuant to paragraph ¢ of
17 snbscetion (a) of section (6) of this Act;

18 (2) au evaluation of the State’s procedures for the
19 institutionalizaticn of handicapped children, includiug
20 classifienfion and commitment procedures, services pro-
A vided within institutions, and an e\'nluutioxll of whetler
22 institutionalization best meets the cdneational needs of
23 such children; and \

24 (3) recommended changes in provisions under this
25 Act, and other Acts which provide support for the

ERIC
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education of handicapped children which *will encour-

age education of such children in pablic preschool, ele-

mentary and secondary schools where appropriate and
improve programs of instruetion for-handicapped chil-
dren who require institutionalization,

PAYMENTS

See. 8. (a) (1) The Commissioner shall pay to each
State from its allotment determined pursuant to seetion 3,
an mmount equal to its entitlement under that section.

(2) (A) From funds paid to it purswant to paragraph
(1) ecach State edueational ageney shall distribute 1o each
loeal educational ageney of the State the amount for which
its application has been approved except that the aggregate
amount of such payment in any State shall not exceed the
aiount allotted to that State pursnant to seetion 5 (a) .

(B) To the extent that any State in which the State
educational agencey is wholly or partially providing free ap-
propriate pul,;lic eduention for handicapped children, the
provisions of subparagraph (A) of this paragraph shall not
apply. '

(h) Tor cach fiscal year the Federal share shail he 75
per centuni,

(¢) (1) The Commissioner is anthorized to pay to each
State amonnts equal to the amounts expended for the proper

and efficient. performanee of ite duties under this Act, except
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that the total of such payments in any fiscal year shall not
exceed—

(A) 1 per centum of the totel of the amounts of
the grants paid under this Aect for that year to the
State educational ng(;-t;cbr; or

(B) $75,000, or $25,000 in the case of the Com-
wmonwealth of Puerto Rieo, Guam, Awmerican Samoy,
the Virgin Islands, or the Trost 'l‘on‘itofy of the Dacific
Islands, whickever is greater.

(2) There are suthorized to be appropriated such sums
as may be necessary to carry out the provisions of this
subsection, |

(d) Paywments under this Act may he made in advance
or by way of reimhursement and in such installnents as the
Commissioner may determine necessary. |

WITHIICLDING
Stc. 9. Whenever the Commssioner, after reasonable

v

notice and opportunity for a hearing to any State educational

‘agencey, finds that there has been a failure ‘2 comply sub-

stantially with any provision of section 6, the Commissioner
shall notify the agency that payments will not be made to
the State under this Act (or, in his discretion, that the State
educational n-géncy shall not make further payments under
this Act to specified local educational agencies whose ﬂCinl‘lS

or omissions caused or are involved in snch failure) nntil he is
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satisfied that there is no lunger any such failure to comply.
Until he is so satisfied, no payments shall be made to the
State under this Act, or payments by the State educational
agency. under this Aet shall be limited to local educational

agencies whose actions did not canse or were not involved in

the failure, as the ease may be.
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IN THE SENATE OF TIE UNITED STATES

JANUARY 4,1973

¥ uLiNGs introduced the following bill; which was read twice and referred
to the Committee on Labor and Public Welfare

A BILL

provide for accelerated research and development in the
care and treatment of autistic children, and for other
purposes.

Be it enacted by the Sé?ltllc and House of Represceniu-
tives of the United Stales of America in Congress assembled,
That this Act may. be cited as the “Autistic Children
Research Act”, »

AMENDMENT ﬁ'o THE PUBLIC HEALTH SERVICE ACT

Sec. 2. Part E of the Public Health Service. Act is
amended by adding at the end thereof the following:

' “RESPARCH PROGRAM ON AUTISM
“Sec. 446. (a) The Director of the National Institute

of Child Health and Human Development shall—
n -

94-941 0-73 -3
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“(1) plan and develop a coordinated autism re-
search program cncsinpassing the programs of the
National Institutes of Health and related programs of
other research institutes, and other Federal and non-
Federal programs;
“(2) colleat, analyze, and disseminate all data
useful in the prevention, diagnosis, and treatment of
autism; and
“(3) establish comprehensive, coordinated diag-
nostic and evaluation procedures that provide for early
detection and effective guidance f('n' autistic children.
“(b) There are anthorized to be appropriated to carry
oul. the purposes of this section such sums as may be
HeCessiry.
“LEARNING AND CARE CENTERS

“Spe. 447 (a) The Sceretary may make grants, loans,
and loan gnarantees to any public or private nonprofit
entity operating or proposing to operate a residential or
nonresidential center with ceducation programs for autistio
children.

“(b) A grant, loan, or loan guarantee under this scc-
tion may be made only after the Secretary approves a
plan submitted by such entity submitted in such form and

containing such information as the Secretary may require.
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“(¢) There are authorized to be appropriated to c:;n‘y
out the pm\'.isi(ms of this section $500,000 for fiscal year
1974 and $3,000,000 per annum for fiseal years 1975,
1976, 1977, and 1978.

“(d) Tor the purposes of this section and section 446
the term ‘autistic’ mcans severe disorders of communicg-
tion and behavior such as infantile absorption in fantasy
as eseape from reality, childhood schizophrenia, and other

child psycnoses.”
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IN THE SENATE OF THE UNITED STATES

Fepnsary 7, 1973

Mr. Gravew (for himself and Mr. Pasrore) introduced the following bill; which
was read twice and referred to the Committec on Labor #nd Public Welfare

'A BILL

To authorize the Commissioner of Kducation to undertake a
program te screen clementary schoolchildren in order to
identify children with specific learning disabilities,

1 Be v ¢nacted by the Senate and Ilouse of Llepresentu-

|54

twes of the United States ;)f America in Congress assembled,
That this Act may hc‘citcd as the “Screening for Learning
Disabilitics Act”.

Skc. 2. Section 662 of the Education of the Hnndicnppéd
Act is amended to read as follows:
“SCREENING PROGRAM FOR IDENTIFYING CHILDREN WITH

SPECIFIC LEARNING DISABILITIES

© o Ay v W

“Sec. 662. (n) The Commissioner is authorized and

10 directed to conduct, either directly or by way of grant, con-
1I



O

ERIC

Aruitoxt provided by Eic:

[

O W -3

10

25

29

9
-

tract, or other arrangement with State edueational agencies,

a program under which loeal educational agencies within

a State administer a screening program (o the clementary

~ schoolehildren iu the schools of such agencies, prior (o their

entrance into the third grade, in erder to identify children
with specific learning disabilities.

“(b) In carrying out the program authorized hy this
scetion, the Coinmissioner, after consultgtion with the Di-
rector of the National Institute of Educ;ftion, and whenever
appropriate, with the State educational agénuy concerned,
shall develop an appropriate sercening device designed to
identify children with specific learning disabilitics.

“(¢) The sereening device designed to identify children
with specific learning disabilities shall be approved by the
Commissioner and shall be administered to such children
not later tlan Decenber 1, 1973, and December 1, 1974,

“(d) Whenever the Conmissioner delermines to ey
out the provisions of this seetion through a g'r.zml, contract,
or other arrangement with a State educational ageney, the
Comumissioner is authorized to pay to that agency the costs
inewrred by that agency in adininistering the screeﬁng’
device to identify children with specific learning disabilities,

“(e) No grant or other arrangement may be made’
and no contract entered into, with & State educational a,gehcy".'

under this section, unless an application is made to the
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Conmnnissioner at such time, in such mauner, and coutaiﬁiixg
or accompanied by such nformation as the Commissioner
may reasonably require.

“(f) Not later than Juune 80, 1174, and again not
fater than June 80, 1975, the Commissioner shall prepare
and submit to the President and the Congress a detailed
and complete report of the administration of the screening

program authorized by this section, including a description

~of the type of specific learning disabilities identified and

the number of children involved, together with such recomn-
mendations, including recommendations for additional legis-
lation, as he deems upprbﬁriate. |

o« (2) In coxxdtn@ing» the program under this section,
the Commissioner shall ot permit the disclosure of any
individual test score obtained pursuant to this scetion, except
to the p_zircut:s or guardians of any such child, but the
Comuissioner is authorized to disclose aggregate test scores
in order to carry out the provisions of subsection (f).

“(l) There arc authorized to be appropriate ‘t.o carry

out the provisions of this section $100,000 for the fiscal year
ending June 30, 1973, $15,000,000 for the fiscal year
ending June 30, 1974, and $16,000,000 for the fiscal
year ending June 30, 1975.”
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Introductory Statement of Senator Jennings Randolph

Senator Raxporpm. This Nation’s most precious resource is its
children. ' ]

The opportunity an individual possesses to contribute to society and
to receive its rewards is based to large degree on education, and I thinl:
that well reasoned education helps to bring that into being.

Sinee the beginning of this century, more and more of our children
-have received improved education. Today we have a school system

which includes the majority of our children. Unfortunately, however,
there is one group of children who are all too often excluded from this
system—our handicapped children.

How many of them are there in this country? Perhaps a figure could
be estimated at 7 million deaf, blind, retarded, speech impai: zd, emo-
tionally disturbed, crippled, or other health impaired children in the
United States. They could well represent a large percentage of our
population of school age children.

They represent approximately 10 percent of the school age popula-
tion. Current data indicates that less than approximately 40 percent of

“these children are receiving an adequate education in our country. A

handicapped child’s chance for an education is partially dependent
upon geography: It is four times more likely that a handicapped child
will receive an edueation in some States than in others. In 1972, some
States offered less than 20 percent of their handicapped children an
opportunity for schooling of a meaningful nature.

Good educational programs yield great human and.economic divi-
dends. I never feel that when we spend money to help a handicapped
person, we are just spending. We are investing dollars. Even the most
severely handicapped child can be made less dependent through edu-
cation; and given an opportunity, many handicapped persons can
become self-sufficient, productive members of society rather than de-
pendent upon that society. '

Experience has demonstrated that with quality early education ex-
perience, good basic educational opportunities, and career education,
most handicapped children in their future years can be good contribut-
ing members in our society.

Failurs to invest in education for these children almost always re-
sults in dependency, either within their own families or at the expense
of the community. It costs the taxpayers about $250,000 to support a
totally dependent handicapped person over his lifetime.

The choice is clear, both from a humanitarian and an economic
standpoint: education must be made available now for the handi-
capped. The inability of the States to provide for more than 50 per-
cent of these children and the high cost of education for the severely
handicapped, places a critical responsibility on the Federal Govern-
ment tcshare costs with States and local communities,

Programs of education for the handicapped should be reviewed, ex-
tended, and adequately funded so that no handicapped child will be

- forced to waijt for his share of America’s opportunities. A handi-

capped child has a right to an education, just as any other individual.
We must convert dependence to independence and futility to
productivity. ' :

I think a handicapped child not only has a right to education, I
think we have the responsibility to see this comes into being.
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Someone once said to me one day, “I am only blind; I am not handi-
capped.” Someone else said, “I am somewhat deat; I am not handi-

.capped.”

In other words, these people who do have impairments of one type
or another need encouragement. They need the strength of counseling;
they need the help that people can give to them through a Govern-
ment that must be responsive to worthwhile needs. It 1s my genuine
hope that the woTk of this subcommittee will aid'in achieving that goal.

There is no wiser investment, either for our dollars or for our en-
ergy. It is a wise investment which I think people will respond to
when people know the facts more fully. That is what you, the wit-
nesses, will help us understand today.

Albert Camus said: “Perhaps we cannot prevent this world from
being a world in which children are tortured. But we can reduce the
number of tortured children. And if yon don’t help us, who else in the
world can help us do this?”

INTRODUCTION OF WITNESSES

We will need the help of you citizens who are awakened and, yes,
alarmed to the problems that exist. It is a vital effort. It is one that
brings a challenge to us as we begin these hearings with the testimony
this morning, first of the Honorable James Waddell, Jr., 2 member of
the State Senate of South Carolina. ‘ :

We know of his work, and we welcome him to the witness table. Of
course, I know you from having flown with you, and we hope you will
come to West Virginia again.

You have dipped deeply into this responsibility in your State.
You are not only the chairman of the joint legislative committee of
the Governor of that State on mental health and mental retardation,
but you have been a vice chairman of the Education Commission of
the States Task Force on Education of Handicapped Children, and
you have been forceful in this job.

You bave been a committed spokesman for the right to education
of handicapped children, not onFinn South Carclina but throughout
the country. You have been a consultant for many States as they at-
tempted to write legislation concerning the handicapped. Now you
come before our subcommittee, and we are delighted that you are here.

If you will proceed at this time with your testimony.

STATEMENT OF HON. JAMES WADDELL, JR., STATE SENATOR,
: COLUMBIA, S.C. .

Mr. WappeLL. Senator, I am going to present a prepared state-
aent, but I will probably deviate from it, but I would like, in effect
to save time, to work from this prepared statement.

Mr. Chairman, I appreciate the opportunity to speak to yon briefly
about handicapped children and the problems they face in obtaining
the educationafservices to which they are entitled. '

We all- know that handicapped children have the same needs as
other children. They have the same desires, they have the same
motives, and they have the same fears.

We also know the handicapped are found in every sociceconomic
level and in all segments of our culture. However, for many years, '
handicapped children have constituted an obscure population, because
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we have not taken notc of the complexities of their handicapping con-
ditions, and we have many times erroneously assumed that the needs of
the handicapped were being met by general education legislation and
programs. :

In the last few years we have become aware of the edueational
problems of the handicapped. We know that large numbers of handi-
capped children continue to be neglected and ignored in regard to
special needs related to transportation or physical facilities becaunse
they cannot make use of what is available, neglected with regard to
long-term educational opportunities, or neglected becanse even mini-
mal special education services have not been available.

It is possible to identify a number of positive gains by States. in
extending equal educational opportunities to the handicapped chil-
dren. Among these there are more than 40_States which now have
enacted some type of legislation for the handicapped. To be sure, not
all programs are mandated, but increasingly State legislatures have
begun to stress the importance of providing comprehensive ednca-
tional services for these children. '

Now, in the State of South Carolina we have passed maudatory leg-
islation which requires that each school district develop a plan of
meeting the needs of the handicapped in the district. The same act
charges the State board of education to approve and see that these
plans are implemented. We are trying to implement onr plan over a 5-
year timespan. Hoiever, the mere existence of mandatory legislation
does not guarantee that problenis relating to planning for the program,
development, staffing, adequate physical facilities, finance, and due
process have been solved. , :

Recent. efforts thronghout this country to improve educational op-
portunities for handicapped children have now become a concern of
the Nation’s Governors. Recently, Governor Bond of Missouri, Gov-
ernor Shapp of Pennsylvania, and Governor Anderson of Minnesota
have publicly reported comments regarding responsibilities of their
respective States to provide for the education of the handicapped.

Recently, there was a meeting of the Task Force on Education of
Handicapped Children of the Education Commission of the States
of which I am vice chairman, held in conjunction with the Sonthern
Governors Conference. The Governors at this conference expressed
great interest in approving educational opportunities for the handi-
capped.

It was at this conference that the Southera Governors in the form
of a resolntion expressed their support of efforts to improve educa-
tional opportunities for all handicapped children, both regionally
and on a national basis. ‘

The increased concern in Congress and in the States over the educa-
tion of the handicapped is in part due to a series of Federal court
cases at the State level concerning the rights of handicapped children
to an appropriate education. Until recently parents of handicapped
children and cther concerned citizens have registered only limited pro-
test to the exclusion of their children from school programs,

The thing that disturbs me, Senator, is that if T were the parent of
sons who were not quite “normal” and I were to walk up to the school-
house and the principal were to say, “I am sorry, sir, we do not have a
desk or a teacher for yonr children”—if T were a parent, I think there
would be a lot of Cain raised with the current board of education.
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This has been the condition with the handicapped. They have
been turned away. So parents now are becoming more active.

The increased number of suits filed on behalf of the handicapped
in our States, and the decisions of the courts signal the increased
awareness on the part of the public of the need to better serve our hand-
icapped children 1n the schools.

Igowever, the court decisions also represent an additional burden
on public school systems that are faced with deficits from various court
rulings that require equalized expenditure for nonhandicapped
children. ‘ '

In South Carolina we estimate for the fiscal year 1972-73 that we
will spend approximately $26 million in special education for the
handicapped.

In fiscal 197374, $36 million; and in fiscal 1974-75, the cost will
increase to $43 million; and in fiscal 1975-76, $55 million.

Last year we had 35,000 children in the public schools: We hope by
1975-76 to have nearly 100,000 children in the schools, and this
is going to cost money.

This expenditure per pupil in South Carolina is approximately for
the normal child $635. We estimate that the cost above this base cost
of $635 to educate special groups of the handicapped to average $600,
from a low of educational costs of $119 for a speech handicapped
child to a high of $¢71 for the visually handicapped.

These are estimates. We do not know whether they are good esti-
mates or not, but we do know that this is the course we are working on.

Most States are now heavily engaged in developing comprehensive
plans for increasing services to handicapped children. Much of
this planning is required in order to gqnalify for Federal funds.

In addition, State legislatures are calling up State departments of
public instruction to develop detailed plans for implementing recently
passed and greatly improved legislation. ' X

The planning process and study themselves frequently cover such -
factors as cost effectiveness of current programs, definition, needs of
assessment, recommended means of placement and diagnosis, cost
benefits, and recommended means of financing programs.

It is clear the cost benefit must now be evaluated in terms of both
human and social costs, and the social costs must be related to pri-
marily the larger costs to be experienced in the child’s future.

_If adequate educational opportunities are provided in South Caro-
lina, we estimate that at the minimum that each handicapped child,
who receives an appropriate education at appropriate levels and does
not have to be institutionalized, represents a savings of one-quarter of:
a million dollars over the life expectancy of this child. :

For every four children, Senator, we keep out of an institution, we
save the taxpayers $1 million. ‘

These savings in South- Carolina are in terms of welfare reduction,
lack of institutionalization, and increased productivity. ,

Most States are now engaged in studying the financial implications
of recently passed legislation. That is to say, States are developing
better data concerning actual and projected expenditures for special
education programs.

A study for the Department of Health, Education, and Welfare,
Bureau of Education for the Handicapped, of five States which have
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exemplary programs for the handicapped show that the average addi-
tional cost of educating a handicapped child ranges from $400 to $800
a year,

. The study prepared by Rossmiller estimated a minimum of $3
billion should be added to existing school budgets to provide adequate
services for the handicapped.

At the present time there are several million handicapped children
in this country. Opportunities for the handicapped children vary
widely from State to State. In some cases special programs are pro-
vided only if local support for such services is available.

I have tried to make the point that in the past few years, States
have increased their efforts to provide improved legislation for pro-
gram development as increased numbers of legislators, Governors, gen-
eral educators, and private citizens have become aware of the plight
of the handicapped child.

However, it is clear that if those States are to meet the responsi-
bilities of eduecating all handicapped children, they will have to find
additional ways of meeting the costs of these programs.

In South Carolina some type of improved State-Federal partner-
ship is needed, and it is my opinion that S. 6 provides the proper type
of relationship. . ,

It is my feeling that if we do not have categorical funding for the
education of the handicapped, they will be left by the wayside when
funding for educational purposes is being placed under heavier and
heavier demands each year. '

Historically special education for the handicapped has received the
least funds, and the most inadequate space in physical facilities. It is
my firm belief that if we are to meet the goal of providing an educa-
tional opportunity for all handicapped children of this Nation, the
Federal Government must join in partnership with the States.

That concludes my prepared statement, Senator. ‘

Senator Ranvorpu. Thank you very much, Senator Waddell. You
have mentioned S. 6.

"Mr. WADDELL. Yes, sir.

Senator Ranporri. The chief sponsor of that legislation is Senator
Williams of New Jersey who is the knowledgeable and helpful chair-
man of our Senate Committee on Labor and Public Welfare. He had
hoped to be present eavlier, but because of other commitments could
not come until just the last few minutes. :

I will defer any questions I have, Senator, to give our chairman of
« the fnll committee an opportunity to make a comment on your remavks,

or to question you, or to make any statement that he might feel would
be appropriate. : '

His leadership has been of the highest type. We are privileged to
serve with him, and are gratified that he shows his increasing interest
by the introduction of this bill and his attention to the subject matter
that is before us today. '

Senator Wirriams. Thank you very much, Senator Randolph.

I aun pleased to join my colleagues, Senators Randolph and Stafford,
here today to rpen hearings on the educstion of handicapped children.
We are undertaking consideration of S, 6, the Education for A1l Handi-
capped Children’s Act, S. 896, to extend authority for present pro-
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grams authorized under the Education of the Handicapped Act, and
legislation to provide special attention to children with learning dis-
alnlities and autism. »

These hearings mark the formal beginning of our attention to the
rights of handicapped children to full and appropriate educational
services through the public educational system. The fact that this Na-
tion, through the efforts of the States, localities, and the Federal Gov-
ernment, continues to provide full educational services for little more
than 40 percent of these children, should weigh very heavily on our
minds as we proceed today and in future cominittee meetings.

It is indeed significant that we have before us extension %:gislation
for the Bureaun of Education for the Handicapped and programs au-
thorized by the Education of the Handicapped Act. These efforts have,
after all, been responsible in large part for the growth in State pro-
grams over the last few gears, and have enabled the States to gather
leadership personnel, and to stimulate the creation of strong and vi- ~
brant programs in preschool education, research, personnel training,
the development of technology, and the use of specialized media and
materials, and the creation of programs for children with learning dis-

- abilities. I believe I speak for all of us here when I say that we must

continue to support these programs and insure their continuity in
the States. _

Yet the successes which have emanated from these programs make
clear that they are only a beginning and that we have a long way to go
in this endeavor. Today, more than 1 million of these handicapped
children are excluded entirely from the public educational system,
and less than 40 percent of all handicapped children throughout the
United States are being provided minimal special education programs.
This and other data demonstrate that we must plan for a future when
we can say that all handicapped children are being provide with ap-
propriate educational programs.

It is'their right to this education which we must reflect on through-
out these hearings. In the last year, there have been a series of court
decrees and decisions which mandate this right. On August 1 in the
District of Columbia, U.S. District Court Judge Joseph C. Waddy
declared that handicapped and emotionally disturbed children have
a constitutional right to a public education. He ordered the District
to make these services available by September 1. His decision has been
the most sweeping of cases which extend the right to education for
handicapped children: For example, an earlier consent decree in the
Commonwealth of Pennsylvania ordered the State to provide educa-
tion and full due process to all mentally retarded children. ,

But these decisions do not stand alone. In the last year at least 22
cases in 16 States were filed or completed on the right to education for
handicapped children. In at least four more States cases are presently
being prepared, and this trend will undoubtedly continue.

It 1s with this background of legal action that -our hearings open
today. The time has come for the Congress to act on these legal rights. .’
It is for this reason that we have all joined in introducing S. 6, and
that we look forward to passing this bill out of committee. We mugt
keep in mind during these hearings that any legislation that we con-
template for the future must make very clear that we infend to insure
that the rights of handicapped children to a free and appropriate
education are being protected.
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I expect that under leadership of the able Senator from West Vir-
ginia and my colleague from "Vermont, Senator Stafford, we will
continue these hearings throughout the country and will take testimony
from parents, teachers, State and local officials and other advocates
for full educational services of these children.

I would like at this time to enter into the hearing record a summary
of litigation on the right to education for handicapped children, and
the cowrt opinions on many of these cases.

[The information referred to follows:]
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A CONTINUING SUMMARY OF PENDING AND COMPLETED LITIGATION
REGARDING THE EDUCATION OF HANDICAPPED CHILDREN

edited by

ALAN ABESON, Director
State-Federal Information Clearinghouse
For Exceptional Children

Council for Exceptional Children Number 6

1411 S. Jefferson Davis Highway ' January 20, 1973
Suite 900

Arlington, Virginia 22202
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With increasing frequency U.S. courts are being confronted with civil
actions dealing with the denial of the civil rights of handicapped children
and adults. The majority of these actions have focused on the public respons-
ibility to provide education and treatment for the nation's handicapped citi-
zens. The decisions reported here dealing with children have substantiated
the right of handicapped children to equal protection under the law - including
being provided with an education and full rights of notice and due process in
relation to their selection, placement, and retention in educational programs.

Recognizing that the litigation represents an important avenue of change.
The Council for Except 'onal Children's State~Federal Information Clearinghouse
for Exceptional Children (SFICEC), a project supported by the Bureau of Education
for the Handicapped, U.S. Office of Education, has collected and nrganized this
summary of relevant litigation. A variety of sources including attorneys, organ-
izations, and the plaintiffs involved in the cases were contacted. The focus of
the cases included In the summary is directed to education.

This summary does not include all cases filed to date. Information is
continuously being received about new cases, and, thus, there is always some-~
thing too recent to be included. SFICEC will continue to acquire, summarize,
and distribute this information. Those interested in more in-depth information
should contact SFICEC. Each new edition of the summary contains all the information
presented In earlier editions; thus, there 1s no necessity for readers to obtain
previous editions.

In addition to this material, SFICEC has access to extensive information
regarding law, administrative literature (rnles and regulations, standards,
policies), and attorney generals' opinions of the state and federal governments
regaréing the education of the handicapped. For further information about the
projert's activities and services contact:

State-Federal Information Clearinghouse for Exceptional
Children

Council for Exceptional Children

1411 S. Jefferson Davis Highway, Suite 900

Arlington, Virginia 22202

S AA. .
January 20, 1973

(The work presented herein was performed pursuant to a grant from
the Bureau of Education for the Handicapped, Office of Educatlon,
U.S. Department of Health, Education, and Welfare.)

at
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RIGHT TO AN EDUCATION

MILLS v. BOARD OF EDUCATION
Civil Action No. 1939-71 (District of Columbia).

In August of 1972, a landmark decision was achieved in a right to educa-
tion case in the District of Columbia. In Mills v. D.C. Board of Education,
tte parents and guardians of seven District of Columbia children brought a
class action suit against the Board of Education of the District, the Department
of Human Resources, and the Mayor for failure to provide all children with a
publicly supported education.

The plaintiff children ranged in age from seven to sixteea and were
alleged by the public schools to presant the following types of problems
that led to the denial of their opportunity for an education: slightly
brain damaged, hyperactive behavior, epileptic and mentally retarded, and
mentally retarded with an orthopedic handicap. Three children resided in
public, residential institutions with no education program. The others
lived with their families and when denied entrance to programs were placed
on a waiting list for tuition grants to obtain a private educational program.
However, in none of these cases were tuition grants provided.

Also at issue was the manner in which the children were denied entrance
to or were excluded from public education programs. Specifically, the com-
plaf. said that "plaintiffs were so excluded without a formal determination

- of the basis for their exclusion and without provision for periodic review
of their status, Plaintiff children merely have been labeled as behavior
problems, emotionally disturbed, hyperactive.'" Further, it is pointed out
that "the procedures by which plaintiffs are excluded or suspended from
public school are arbitrary and do not conform to the due process require-
ments of the fifth amendment. Plaintiffs are excluded and suspended with-
out: (a) notification as to a hearing, the nature of offense or ‘status,
any alternative or interim publicly supported education; (b) opportunity
for representation, a hearing by an impartial arbiter, the presentation of
witnesses, and (c) opportunity for periodic review of the necessity for
continued exclusion ». suspension." .

A history of events that transpired between the ity and the attorneys
for the plaintiffs immediately prior to the filing of the suit publicly
acknowledged the Board of Education's legal and moral responsibility to
educate all excluded children, and although they were providad with numer-
ous opportunities to provide services to plaintiff children, the Board failed
to do so.

On December 20, 1971, the court issued a stipulated agreement and order
that provided for the frllowing:

1. The named pluintiffs must be provided with a publicly supported
education by January 3, 1972.

2, The defendants by January 3, 1972, had to provide a list showing
(for every child of school age not receiving a publicly supported education
because of suspension, expulsion or any other denial of placement): the
name of the child's parents or guardian; the child's name, age, address, and

1
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telephone number; the date that services were officially denied; a treakdown
of the list ‘on the basis of the "alleged causal characteristics for such
non-attendance;"” and finally, the total number of such children.

3. By January 3, the defendants were also to initiate efforts to

identify all other members of the class not previously known. The defendants

were to provide the plaintiff’s attorneys with the names, addresses, and tele-
phone numbers of the additionally identified children by February 1, 1972.

4, The plaintiffs and defendants were to consider the selection of
a master to deal with special questions arising 6ut of this order.

A further opinion is presently being prepared by United States District
of Columbia Court Judge Joseph Waddy which will deal with other matters
sought by the plaintiffs including:

1. A declaration of the constitutional right of all children regard-
less of any exceptioval condition or handicap to a publicly supported educa-
tion.

2. A declaration that the defendants' rules, policies, and practices
which exclude children without a provision for adequate and immediate altern
ative educational services and the absence of prior hearing and review of
placement procedures denied the plaintiffs and the class rights of due pro-
cess and equal protection of the law.

On August 1, 1972, Judge Waddy issued & Memorandum, Opinion, Judgment
and Decree on this case which in essence supported all arguments brought by
the plaintiffs. This decision is particularly significant since it applies
not to a single category of handicapped children, but to all handicapped
children.

In this opinion, Judge Waddy addressed a number of key points reacting
to issues that are not unique to the District of Columbia but are common
throughout the nation. Initially he commented on the fact that parents who
do not comply with the District of Columbia compulsory school attendance
law are committing a criminal offense. He said, "the court need not belabor
the fact that requiring parents to see that their children attend school under
pain of criminal penalties presupposes that an educational opportunity will
be made available to the children. ... Thus the board of education has an
obligation to provide whatever specialized instruction that will benefit the
child. By failing to provide plaintiffs and their class the publicly-supported
specialized education to which they are entitled, the board of education vio-
lates the statutes and its own regulations.”

The defendants claimed in résponse to the complaint that it would be
impossible for them to afford plaintiffs the relief sought unless the Congress
appropriated needed funds, or funds were diverted from other educational ser-
vices for which they had been appropriated. The court responded: "The defen-
dants are required by the Constitution of the United States, the District of
Columbia Code, and their own regulations to provide a publicly-supported edu-
cation for these 'exceptional' children. Their failure to fulfill this clear
duty to include and retain these children in the public school system, or
otherwise provide them with publicly-supported education, and their failure
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to afford them due process hearing and periodical review, cannot be excused
by the claim that there are insufficient funds. In Goldberg v. Kelly, 397
U.S. 254 (1969) the Supreme Court, in a case that involved the right of a
welfare recipient to a hearing before termination of his benefits, held that
Constitutional rights must be afforded citizens despite the greater -expense
involved.... Similarly the District of Columbia's interest in educating the
excluded children clearly must outweigh its interest in preserving its
financial resources. If sufficient funds are not available to finance all

of the services and programs that are needed and desirable in the system then
the available funds must be expended equitably in such a manner that no child
is entirely excluded from a publicly-supported education consistent with his
needs and ability to benefit therefrom. The inedequacies of the District of
Columbia Public School System, whether occasioned by insufficient funding or
administrative inefficiency, certainly cannot be permitted to bear more
heavily on the 'exceptional' or handicapped child than on the normal child."

Regarding the appointment ¢f a master tue court commented, "Despite
the defendants' failure to abide by the provisions of the Court's previous
orders in this case and despite the defendants' continuing failure to provide
an education for these children, the Court is reluctant to arrogate to itself
the responsibility of admlaistering this or any other aspect of the public
school system of the District of Columbia through the vehicle of a special
master. Nevertheless, inaction or delay on the part of the defendants, or
failure by the defendants to implement the judgment and decree herein within
the time specified therein will 'result in the jmmediate appointment of a
special master to oversee and direct such implementation under the direction

of this Cour~ "

Specifically, the judgment contained the following:

1. “That no child eligible for a publicly-supported education in the
District of Columbia public schools shall be excluded from a regular public
school assignment by a Rule, Policy or Practice of the Board of Education
of the District of Columbia or its agents unless such child is provided (a)
adequate alternative educational services suited to thé child's needs, which
may include special education or tuition grants, and (b} a constitutionally
adequate prior hearing and periodic review of the child's status, progress,
and the adequacy of any educational alternative." -

2. An enjoiner to prevent the maintenance, enforcement or continuing
effect of any rules, policies and practices which violate the conditions set
in one (above).

3. Every school age child residing in the District of Columbia shall be
provided "... a free and suitable publicly~supported education regardless of
the desree of the child's mental, physical or emotional disability or impair-
ment..." within thirty days of the order.

4, CHildren may not be suspended from school for disciplinary reasons
for more than two days without a hearing and provision for his education
during the suspension.
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5. Within 25 days of the order, the defendants shall present to the
court ‘a list of every additionally identified child with data about his
family, residence, educational status, and a list of the reasons for non-~
attendance. ) - ’

6. Within 20 days of the order individual. placement programs including
suitable educational placements and compensatory education programs for each
child are to be submitted to the court.

7. Within 45 days of the order, a comprehensive plan providing for the
identification, notification, assessment, and placement of the children will
be submitted to the court. The plan will also cuntain information about the
curriculum, educational objectives, and personnel qualifications.

8. Within 45 days of the order, a progress report must be submitted to
the court.

9. Precise directions as to the provision of notice and due process
including the conduct of hearings.

Finally, Judge Waddy retained jurisdiction in the action "to allow for

implementation, modification and enforcement of this Judgment and Decree as
may be required."

PENNSYLVANIA ASSOCIATION FOR RETARDED CHILDREN v. COMMONﬁEALTH OF PENNSYLVANIA,

Civil Action Wo. 71-42 (3 Judge Court, E. D. Pennsylvania).

In January, -1971, the Pennsylvania Association for Retarded Children
(P.A.R.C.) brought suit against Pennsylvania for the state's failure to pro-
vide all retarded children access to a free public education. In addition
to P.A.R.C., the plaintiffs included fourteen mentally retarded children of
school age who were representing themselves and "all others similarly situated,'
i.e. all other retarded children in the state. The defendants included the
state secretaries of education and public welfare, the state board of educa-
tion, and thirteen named school districts, representing the class of all of
Pennsylvania's school districts.

The suit, heard by a three-judge panel in the Eastera District Court of
Pennsylvania, specifically questioned public policy as expressed in law, pol-
icies, and practices which excluded, postponed, or denied free access to public
education opportunities to school age mentally retarded children who could
benefit from such education.

Expert witnesses presented testimony focusing on the following major
points: .

1. The provision of systematic education programs to mentally retarded
children will produce learning.
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2. Education cannot be defined solely as the provision of academic
experiences to children. Rather, education must be seen as a continuous
process by which individuals learn to cope and function within their environ-
ment. Thus, for children to learn to clothe and feed themselves is a legiti-
mate outcome achievable through an educational program.

3. The earlier these children are provided with educational experiences,
the greater the amount of learning that can be predicted.

A June, 1971 stipulation and order and an October, 1971 injunction, consent
agreement, and order resolved the suit. The June stipulation focused
on the provision of due process rights to children who are or are thought
to be mentally retarded. The decree stated specifically that no such child
could be denied admission to a public school program or have his educational
status changed without first being accorded notice and the opportunity of a
due process hearing. "Change in educational status" has been defined as
"assignment or re-assignment, based on the fact that the child is mentally
retarded or thought to be mentally retarded, to one of the following edu-
cational assignments: regular education, special education, or to no
assignment, or from one type of special education to another." The full
due process procedure from notifying parents that their child is being
considered for a change in educational .status to the completion of a formal
hearing was detailed in the June decree. All of the due process procedures
went into effect on June 18, 1971.

The October decrees provided that the state could not apply any law
which would postpone, terminate, or deny mentally retarded children access
to a publicly-sup, rted education, including a public school program, tui-
tion or tuition maintenance, and homebound instruction. By October, 1971,
the plaintiff children were to have been reevaluated and placed in programs,
and by September, 1972, all retarded children between the ages of six and
twenty-one must be provided a publicly-supported education.

@ Local districts providing preschool education to any children are
required to provide the same for mentally retarded children. The decree

also stated that it was most desirable to educate these children in a program
most like that provided to non~handicapped children. Further requirements
include the assignment of supervision of educational programs in institutions
to the State Department of Education, thé automatic re-evaluation of all chil-
dren placed on homebound instruction every three months, and a schedule the
state must follow that will result in the placement of all retarded children
in programs by September 1, 1972. Finally, two masters or experts were
appointed by the court to oversee the development of plans to meet the require-
ments of the order and agreement. -

The June and October decrees were formally finalized by the court on
May 3, 1972.
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CATHOLIC SOCIAL SERVICES, INC. v. BOARD OF EDUCATION
(Delaware)

Catholic Social Services of Delaware as part of its responsibilities
places and supervises dependent children in foster homes. In the process
of trying to obtain educational services for handicapped children, the
agency found "... the special education facilities in Delaware totally in-
adequate."

The three children named in-the suit included:

Jimmy, age 10, a child of average intelligence who has had emotional
and behavioral problems which from the beginning of his school career, indi-
cated a need for special education. Although svecial education program
placemenr was recommended on two separate occaslons, the lack of programs
available prevented enrollment.

Debbie, age 13, has been diagnosed as a seriously'visually handicapped
child of normal intelligence who, because of her handicap, could not learn
normally. She has had a limited opportunity to participate in a special
education program, but as of September, 1971, none was available.

Johnnie, age 13, had for years demonstrated disruptive behavior in
school which led, because of his teachers' inability to "cope" with him,
to a recommendation for placement in an educational program with a small
student-teacher ratio, possibly in a class of "emotionally complex chil-
dren." Until the time of the suit, he had not been able to receive such
training.,

Adrian, age 16, had a long history of psychiatric disability which
prevented him from receiving public education. Following the abortive
attempts of his mother to enroll him in school, he was ultimately placed
in a state residential facility for emotionally disturbed children. This
placement was made without psychological testing and with no opportunity
for a hearing to determine whether there were adequate school facilities
available for him. Approximately one year later he was brought to the
Delaware Family Court on the charge of being "uncontrolled," and after no
judgment as to his guilt or innocence, he was returned to the residential
school on probationary g, atus. If his behavior did not improve, as judged
by the staff, he could later be committed to the State School for Delinquent
Children. In July, 1970, the latter transfer was made without Adrian being
represented by counsel or being advised of this right. Since that time,
Adrian has received “some educational service ... but little or no specific
training." :

The complaint quotes the Constitution and laws of Delaware that guaran-
tees all children the right to an education. Delaware Code specifies that
"The State Board of Education and the local school board shall provide and
maintain, under appropriate regulations, special classes and facilities
vherever possible to meet the need of all handicapped, gifted and talented
children recommended for special education or training who come from any
geographic area." Further, the code defines handicapped children as those
children “"between the chronological ages of four and twenty-one who are
physically handicapped or maladjusted or mentally handicapped."
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Because the respondents (Board of Education and others named im- the
complaint) have failed to provide the legally guaranteed education to the
named children, the complaint urges that the respondents:

1. Declare that the petitioners have been deprived of rightful educa-
tional facilities and opportunities.

2. Provide special educational facilities for the named petitioners.

3. Immediately conduct a full and complete investigation into the
public school system of Delaware to determine the number of youths being
deprived of special educational facilities and develop recommendations for
the implementation of a program of special education for those children.

4, Conduct a full hearing allowing petitioners to subpoena and
cross-examine witnesses and allow pre-hearing discovery including inter-
rogatories. .-

5. Provide compensatory special education for petitioners for the
years they were denied an education.

The three named plaintiffs were placed in education programs prior
to the taking of formal legal action.

REID v. NEW YORK BOARD OF EDUCATION, Civil Action No. 71-1380 (U.S. District
Court, S.D. New York)

REID v, BOARD OF EDUCATION, Administrative Procedure Before the State
Commissioner of Edication

This class action was originally brought in federal court to prevent
the New York Board of Education from denying brain-injured children adequate
and equal educational opportunities. Plaintiffs alleged that undue delays
in screening and placing these children prevented them from receiving free
education in appropriate special classes, thus infringing upon their state
statutory and conatitutional rights, guarantees of equal protection and
due process under the fourteenth amendment.

In this 1971 case it was alleged that over 400 children in New York City
were, on the basis of a preliminary diagnosis, identified as brain damaged,
but could not receive an appropriate educational placement until they parti-
cipated in final screening. It would take two yeérs to determine the eligi-
bility of all these children. An additional group of 200 children were found
eligible but were awaiting special class placement.

The plaintiffs further alleged that the deprivation of the constitutional
right "to a free }ublic education and due process operated to severely injure
the plaintiffs and other members of their class by placing them generally in
regular classes which constituted no more than custodial care for these chil-
dren who were in need of special attention and instruction. In addition, pro-
viding the plaintiffs with one or two hours per week of home instruction is
equally inadequate. It was further argued that if immediate relief was not
forthcoming all members of the class would be irreparably injured because
every day spent either in a regular school class or at home delayed the start
of special instruction.
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On June 22, 1971, Judge Metzner, of the U.S. District Court for the
Southern District of New York, denied the motion for a preliminary injunction
and granted the defendants' motion to dismiss. The Court applied the absten-
tion doctrine, reasoning that since there was no charge of deliberate discrimin-
ation, this was a case where the State Court could provide an adequate remedy
and where resort to the federal courts was unnecessary.

On appeal, the Second Circuit Court of Appeals, ruling on the District
Court order, on December 14, 1971 decided that federal jurisdiction should
have been retained pending a determination of the state's claims in the

‘New York State Courts.

In January 1972, a class action administrative hearing was held before the
New York State Commissioner of Education in accordance with the opinions of the
United States Court of Appeals for the second circuit of December 14, 1971 and
January 13, 1972. "The order directed the United States District Court for the
Southern District of New York to abstain from deciding those claims of plaintiffs
which were based on the United States Constitution pending a determination by
New York State's authorities of relevant but as yet unanswered questions of
state law," .

The substance of the new complaint submitted to the commissioner concerns
the alleged failure of tbe respondents (the New York City Board of Education) to
"fulfill their obligation to provide petitioners who represent all handicapped
children, with suitable education services, facilities and/or programs in either
a private or public school setting as mandated by ..." the New York Constitution
and education laws. ’

Petitioners in this action are nine school sage children with learning
disabilities attributed to brain injury and/or emotional disturbance although
two children also possess orthopedic handicaps. The class they represent is °
estimated to be 20,000 children. An additional petitioner is the New York
Association for Brain Injured Children, a state-wide organization invovled in
promoting educational, medical, recreational programs and facilities, social .
research, and public education regarding the needs of brain injured children. s

The named children range in age from seven to 12 and have school hiétories

'including misplacement, medical or other suspension from school with no pro-

vision for continuing instruction, multiple screening and evaluation sessions,
miscommunication between the parents and school personnel, home instruction
ranging from one to three hours a week, and long-term ‘assignment to waiting" °
lists for placement in public special education programs.

)
In addition to the board of education of the city of New York, the respondents
also include Harvey Scribner, Chancellor of the New York School District.

Specifically, it is alleged that respondents' violation of the law include
"... failure to do so within a reasonable time in order to meet the child's edu-
cational needs; failure to place a handicapped child or failure ::o find a suit-
able placement; the unavailability of placements in violation of the mandate that
education services, facilities and/or programs must be provided for handicapped
children; suspension of handicapped children from classes without adequate notice

b
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or alternatives; unreasonable lapses of time between placements or between place-
ments and evaluation; failure to endeavor to secure public or private school

for a handicapped child placing the.burden on parents to search for private
school placements, provision of entirely unsuitable home instruction." Finally,
it is alleged that petitioners and their class have been caused serious

and irreparable harm.

The petition also contains the following arguments:

1. The failure of the respondents to provide for the suitable education of the
petitioners and their class and the manner in which this occurs including coercion
of parents to withdraw their children from school, suspension of children without
procedural safeguards and the time delay between screening, diagnosis, and place-
ment places the burden of finding an education for their children on parents rather
than the schools. :

2. It is maintained by respondents that for the 20,000 handicapped children
included in the class, placements are not made because ".., they have not developed
special classes which are suitable to the need of those children' or they "...
have classes suitable for that particular randicap but do not have room in them."
It is also pointed out that 65,000 children are presently enrolled in city special
education programs.

3. The home instruction program offered is not a suitable educational
service because it was initially designed for children who needed physical isolation
and not for children who requiwve specialized learning situations including special
personnel, equipment, and material. As stated in the petition "the lack of in-
tensity of home instruction, the fact it is only offered a few hours a week to a
child who needs a full day in the classroom so that he can learn and relearn
apply his learning daily and hourly, makes it dramatically unsuitable."

The petition seeks the following:

1. "... immediate relief 'in the nature of suitable education services, fa-
cilities and/or programs beginning fall 1972'" for all named children.

2, Similarly, all children in the class must be provided ", .. with suitable
education services, facilities, and/or programs in a school and classroom environ-
ment beginning with the fall 1972 semester."

3. The relief requested in 1 and 2 may be provided " ... within a
public school setting or by contracting with a private institution within the
vicinity of the child's home for such cervices, facilities and/or programs
pursuant ..." to state law.

4, 'Thé diagnosis and evaluation of "... all children suspected of being
handicapped in a prompt and timely manner."

5. All children henceforth found to be handicarped be provided with suitable
education services, facilities, and/or programs in a school and classroom environ-
ment. B

6. "... provide all children now receiving lLome instruction with suitable
education services, facilities, and/or programs in a classroom and school en-
vironment." :

7. An order requiring "... the repondents to submit a plan to the Commis-
sioner, subject to this modification, approval, and continual supervision, to

qQ



O

ERIC

Aruitoxt provided by Eic:

51

ensure compliance with the above orders ... to include a complete listing of
available services, facilities and/or programs, the number of children enrolled
and attending public school special classes and classes in private institutions
with which the respondents have contracted, the number of children on waiting
lists for special classes and private school classes, an approximation of the
number of children annually who may need special classes, the number of children
in the screening units, the number of children on waiting lists or probably in
need of screening, a projection in detail of the number of new classes and class
spaces that must be made availsnble for respondents to provide the relief herein
granted; and further order that the plan specify the detailed timetable for
screening, diagnosis, classification, and placement by respondent. of petitioners
and the class herein represeuted; and further order the inclusion in the plan of
any other items not herein listed."

This proceeding is scheduled to be heard before the New York Commissioner

. of Education on January 16, 1973.

DOE v. MILWAUKEE BOARD OF SCHOOL DIRECTORS, (State of Wisconsin, Circuit Court,
Civil Division, Milwaukee County)

The plaintiffs in this class action are represented by John Doe, a 14 year
0ld trainable mentally retarded student. The suit against the Milwaukee Board
of School Directors focused on the fact that although John Doe was tested by a
school board psychologist who determined that he was mentally retarded and in
need of placement in a class for the trainable mentally retarded, he was put
on a waiting list for the program. It is alleged that this is a violation of
the equal protection clause of the l4th amendment of the United States Constitn:-
tion.

Plaintiffs argued that this violation occurred on two counts. First, John
Doe, as a school age resident of the city of Milwaukee, is guaranteed an educa-~
tion by the Wisconsin constitution. It is pointed out that public education is
provided.to "the great bulk of Milwaukee children... without requiring them to
spend varying and indefinite amounts of time on waiting lists waiting for an
education.”

The second alleged violation occurred because, under the law, the school
directors are required "to establish schools sufficient to accommodate children
of school age with various listed handicaps, including children with mental dis-
abilities.”" It is further argued that at the same time of the complaint 400
trainable mentally retarded children were attending such classes. Thus, by
denying the plaintiff participation in the program, the defendants are denying

" them equal protection of the law.

The plaintiffs sought:

1. A témporary order requiring immediate enrollment of plaintiffs in an
appropriate class for trainable mentally retarded children.

2. An order enjoining the defendants from maintaining a waiting list that
denies public education to those requiring special education.

A temporary injunction was ordered and the public schools were required to
admit the plaintiffs into the program for trainable mentally retarded children
with all reasonable speed which was defined as 15 days. This order delivered in
1969 1s"still in effect. ‘

10
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MARLEGA v. MILWAUKEE BOARD OF SCHOOL DIRECTORS, Civil Action No. 70-C-8 (U.S.
District Court, Wisconsin)

This case, completed in 1970, was a class action suit with Douglas Marlega
as the named plaintiff. He brought suit against the board of school directors
of the public schools of Milwaukee on the basis of denial of constitutionally
guaranteed rights of notice and due process.

At issue was the exclision of Marlega from public school attendance ‘>
because of alleged medical reasons involving hyperactivity "...without affording '
the parents or guardians an opportunity to contest the validity of the exclusion
determination.'" Marlega, of average intelligence, was completely excluded from
February 16, 1968, to October 7, 1968. His parents were not given justification
for the exclusion, nor were they given any opportunity for a due process hearing.
Throughout the period of exclusion, "... no alternative public schooling is
furniskhed on a predictable basis" and '"no periodic review of the condition of
excluded students 13 apparently made nor is home instruction apparently provided
on a regular basis."

The following was sought by the plaintiff:

1. a temporary restraining order to reinstate Marlega and his class in
school;

2. an order to defendants to proviﬂe the plaintiffs a due process hearing;
and

3. an order to prevent the board of school directors of Milwaukee from
. excluding any children from school for medical reasons without first providing
for a due process hearing except in emergency situations.

. A temporary restraining order was awarded on Jahuary 14, 1970. On March
16, 1970, the Court ordered that no child could be excluded from a free public
education on a full-time basis without a due process hearing. The school direc-
tors submitted to the court a proposed plan for the handling of all medically
excluded children which was approved on September 17, 1970.

WOLF'V._STATE LEGISLATURE, Civil Action No. 182646 (Third Judicial Court, Utah)

A 1969 ruling in the Third Judicial Court of Utah guaranteed the right to
an education at public expense to all children in the state. This action was
brought on behalf of two trainable mentally retarded children who were the
responsibility of .the State Department of Welfare. The children were not being
provided with suitable education. The judge, in his opinion, stated that the
framers of the Utah constitution believed "in a free and equal education for all
children administered under thg Department of Education." He further wrote that
"the ‘plaintiff children must be provided a free and equal education within the
school districts of which they are residents, and the state agency which is
solely responsible for providing the plaintiff children with a free and public
education is the State Board of Education." .

11 h
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MARYLAND ASSOCIATION FOR RETARDED CHILDREN v. STATE OF MARYLAND, Civil Action
No. 72-733-k (U.S. Distvict Court, Maryland)

A class action suit is bri.ag brought by the Maryland Association for
Patarded Children and, 14 mentu.ly retarded children against the state of
Maryland and its state board of education, state superintendent of education,
secretary of health and mental hygiene, director of the mental retardation
administration, and local boards of education for their failure to provide
retarded or otherwise handicapped children with an equal and free public educa-
tion. '

The 14 plaintiff children range from those classified as severely retarded
to the educable. The majority of the children, whether living at home or in an

" institution, are not receiving an appropriate education with some children

being denied any education to those inappropriately placed in regular education
programs. For example, two educable children, residing in Baltimore city, have
been placed and retained in regular kindergarten programs because they are not
yet eight years old though their need for a special class placement has been
recognized.

The complaint emphasizes the importance of providing all persons with an
education that will enable them to become good citizens, achieve to the full
extent of their abilities, prepare for later training, and adjust normally
to their enviromment. It is further argued that "the opportunity of an educa-
tion, where the state has undertaken to provide it, is a right that must be
made available to all on equal terms."”

The contention of the plaintiffs is indicated: in the following:

""There are many thousands of retarded and otherwise handicapped sc¢hool-age
children (children under age 21) in the state of Maryland. Defendants deny
many of these children (including each of the individual plaintiff children
herein) free publicly-supported educational programs suited ®o their needs,
and for transportation in connection therewith.

"More specifically, defendants deny such educational programs *o many
children who are retarded, particularly to those who are profoundly or severely
retarded, or who are multiply disabled; or who are not ambulatory. toilet
trained, verbal, or sufficiently well behaved; or who do not meet requirements
as to age not imposed on either normal or handicapped children comparably

" situated. As a result of their exclusion from public education, the plaintiff

children's cls (including plaintiffs) must either (a) remain at home without
any educationa. ~rograms; or (b) attend nonpublic educational facilities

partly or wholly _.id for by their parents; or (c) attend 'day care' programs
that are not required to provide structured, organized, professionally run
programs of education; or (d) seek placement in public or nonpublic residential
facilities, partly or wholly paid for by their parents, which do not provide
suitable educational p:ograms for many of these children.

"Like children for whom defendants provide suitable publicly-supported

educational programs, including other retarded and otherwise handicapped chil-
dren, the plaintiff children's class can benefit from suitable educational pro-

t12
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grams. The defendants' failure to provide these children with publicly-supported
“educational programs suited to their needs is arbitrary, capricious, and invidi-
ously discriminatory and serves no valid state interest. The denial of such pro-
grams violated the plaintiffs' rights under the Due Process and Equal Protection
Clauses of the Fourteenth Amendment to the ‘Constitution of the United States."

The plaintiffs allege that the state's tuition assistance program
provides insufficient funds to educate these children and thus parents
are forced to use theiggown resources. "Thus, defendants have conditioned
the education of these children on their parents’' ability to pay. That
action is arbitrary, capricious, and invidiously discriminatory, serves
no valid state interest, and violates the said plaintiffs rights under
the due process and equal protection clauses of the Fourteenth Amendment...."
+Another allegation is that the state when making placement decisions
does not provide for notrice and procedural due process.

The plaintiffs are seeking:

1. Declaration that the "unequal imposition of charges fot programs
for school-age children at state institutions are (is) unconstitutional."

2.7 Declaration that the provision c¢f-unequal ~mounts of :uition
money depending on the category of handicap is uncunstitutional.

3. Enjoiner to prevent the defendants from violating the due pro-
cess and equal protection clauses of the Fourteenth Amendment including
providing free publicly-supported education to plaintiff children and
their class within 60 days of the order and a number of other action steps
involving the identification of children, advertising the availability of
programs, creating hearing and other due process procedures, planning,
and reporting back to the court. The plaintiffs also asked the court
to require that any public institutional or day care program in which
a child is placed be structured to meet individual children's needs
undex "standards and criteria reasonably calculated.to insure that the
program provided is in fact a suitable program of education.' They are

. also seeking compensatory education for the plaintiff children and the

class they represent who were excluded or excused from school because
of a physical, mental, emotional, or behavioral handicap. Finally,
they seek appointment of, a master. "

This action was introduced on July 19, 1972, and is expected to be
heard shortly. .

NORTH CAROLINA ASSOCIATION FOR RETAﬁDED CHILDREN, INC. v. THE STATE f:
NORTH CAROLINA, Civil Action No. 72-72 (U.S. District Court, North Carolina,
Raleigh Division)

On May 18, 1972; a suit was introduced in the Raleigh Division of
the Eastern District Court of North Carelina by the North Carolina Associ-
ation for Retarded Children, Inc. and thirteen mentally retarded children

13°
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against the state of North Carolina, various state agencies and their
department heads, a :ity school district, and a county school district
for failure to provide free public education for all of the state's esti-
mated 75,000 mentally retarded children.

The class action suit nameg thirteen severely and moderately mentally
retarded children as plaintiffs. The children's histories include never
having been in public school, having been excluded from public school,
delayed entrance into public school programs, or in some cases receiving
an education through private programs at their parents' expense. Plaintiff
children who had been receiving a public education were excluded because
of alleged lack of facilities or failure of the children to meet certain
behavioral criteria such as toilet training. In summary, the suit is being
brought on behalf of "residents of North Carolina, six years of age and
over, who are eligible for free public education but who have by the

.defendants (1) been excluded, or (2) been excused from attendance at public

schools, or (3) had their admission postponed, or (4) otherwise have been
refused free access to public education or training comnf®nsurate with
their capabilities because they are retarded."

The defendants include the state, the state superintendent of public
education, the department of public education, the state board of education,
the department and the secretary of the department of human resources, the
commissioner and the state board and the state department of mental health,
the treasurer and the department of the state treasurer, the state disburs-
ing officer and the controller of the state board of education, the Wake
County board of county commissioners. The two school districts are named
as typical of all the state's local city or county education agencies.

The board of county commissionérs is also named as representative of all
of the state's county boards that "have the authority and duty to levy
taxes for the support of the schools.”

Plaintiffs' attorneys quote the North Carolina constitution which pro-
vides that "equal opportunities shall be provided for all students for free
public school education." Further support for the legal obligations of the
state to provide for the education of the mentally retarded comes from the
following section of a 1967 North Carolina attorney general's opinion:

It is unconstitutional and invalid, therefore, to operate
the public school system in a discriminatory manner as
aguinst the mentally retarded ghild and to allocate funds
to the disadvantage of the mentailly retarded child. Often
a mentally retarded child develops fair skills and abilities

- and becomes a useful citizen of the state but in order to do
this, the mentally retarded -.i:u must have his or her chance.

The complaint specifically alleges that the school exclusi:n
laws (G.S. Sec. 115-165) deprive the plaintiffs of the equal protection
of the law in violation of the l4th amendment of the U.S. Constitution
in the following manner; «

fmpn
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1. Discriminates between handicapped and non-handicapped children
by allowing a county or city superintendent of schools to decide that a
"Child cannot substantially profit from the instructions given in the pub-
lic school as now constituted and as such discriminates against the severely

‘afflicted by mental, emotional or physical incapacity children in favor of

those children who are not so afflicted in that these unfortunate children
are deprived of any and all educational training whereas the children who
do not fall in this classification or category obtain complete free public
education.”

2.  "Arbitrarily and capriciously and tor no adequate reason" denies
mentally retarded children educational opyovtunities to become self-sufficient
and contributing citizens as guaranteed by the North Carolina constitution
and laws and further "subjects them to jeoparldy of liberty and even of life."

3. Denial of the plaintiff children from attendance in public schools
imposes the unfair criterion c¢f family wealth as the determining factor of
their receiving an education.. In effect, children from poor families are
unable to obtain private education as can children from financially able
families. . '

4, Plaintiffs' parents, although paying taxes for the support of
public schools, are unable to have their children admitted and thus in
order to obtain an education for them must pay additional funds.

Other counts included in the complaint are as follows:

1. In the implementation of the school attendance law plaintiffs
are denied procedural due process of law as guaranteed in the l4th amendment
of the U.5. Constitution including provisions for notice, hearing, and
cross examination.

2. The North Carolina statute requiring parents to send their children
to school contains an exceplion which relieves parents of children "afflicted
by meatal, emotional, or physical incapacities so as to make it unlikely that
such child could substantially profit by instruction given in the public
schools" from this responsibility. Plaintiffs argue however that this statute
which is "to forgive what otherwise would be violations of compulsory attend-
ance requirements and to preserve to the parents the decision of whether the
child shall atctend schkool" is in fact used to "mandate non-attendance contrary
to parents’ wishes and thus justify the exclusion of retarded children from
the public schools !"in violation of their constitutional rights."

3. The defendants have ignored the law that all children are eligible
for public school enroliment at age six and have excluded retarded children
until they are older

4, In addition to preventing the enrollment of plaintiff children in
public schools, the defendants also are alleged to exclude, excuse, and post-
pone admission to public schools and to provide education for children at
state schouls, hospitals, institutions, and other facilities for the mentally
retarded.

15
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The suit seeks the following remedies:

1. Daclaration that all relevant statutes, policies, procedures, and
practices are unconstitutional.

Z. Permanently enjoin the defendants from the practices described
as well as "giving differential trearment concerning attendance at school
to any retarded child."

3. A permanent injunction requiring that the defendants operate
educational programs for the retarded in schools, institutipns, and hos-
pitals, and, if necessary, at home with all costs being charged to the respons-
ible public agency.

4. A permanent mandatory injunction directing the defendants to provide
compensatory years of education to each retarded person who has been excluded,
excused, or otherwise denied the right to attend school while of school age
and further enjoin the defendants to give notice of the judgment herein to the
parents or guardians -of each such child.

5. Provision to the plaintiffs the cost of the suit including "reasonable
counsel fees."

«

On July 31, 19.2, an expanded complaint was filed naming in addition to the
North Caroiina Assuciation for Retarded Children, 22 plaintiff children. The
new complaint joins the original North Carolina Association for Retarded Children
suit with Crystal Rene Hamilton v. Dr. J. Iverson Riddle, Superintendent of
Western Carolina Center, et. al. (Civil Action No. 72~86). The additional
plaintiffs include children whose histories permitted the addition of the fol-
lowing allegations regarding the state's failure to provide for their education:
"... who have by the defendants ..., (5) been denied the right of free home-
bound instruction or (6) been denied the right of tuition or costs reimburse-
ment in private schools or institutions or (7) been denied the right of free
education, training or habilitation in institutions for mentally retarded
operated by the State of North Carolina." .

A further distinction is the allegation that there are state statutes
which operate to grant "aid to the mentally retarded children below the age
of six years in non-profit private facilities for retarded children’ and
excluding such aid to mentally retarded children above six years attending
the same type of institutions.” V

It is further alleged that the defendants further "failed to provide for
appropriate {ree education, training and habilitation of the plaintiffs in their

~homes after excluding the plaintiffs from frée education and training in the

public schools and thus condision the plaintiffs education in the homes upon
the impermissible criteria of wealth, denying training, education, and habili-
tation to those children whose parents are poor."

94-941 0 -93 -5
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In the expanded suit an additional count has been introduced that focuses
on the state institutions for the mentally retarded. Specifically, it is
alleged that the centers . r the retarded are "warehouse institut.ons which,
because of their atmosphare of psychological and physical deprivation, the
institutions are wholly iicapable of furnishing habilitation to the mentally
retarded and are conducivii only to the deterioration and the debilitation of
the residents.”" It is also charged that the institutions are understaffed,

- overcrowded, unsafe and do "ot provide ‘residents with "education; training,
habilitation, and guidance as will enable them to develop their ability and
maximum potential.'

The plaintiffs are seeking in addition to the remedies originally sought
the granting of a permanent injunction:
. 1. to prevent the defendants from denying the right of any retarded
child of six years and older to free homebound instruction;

2. to prevent the defendants from denying the reimbursement of tuition
and costs to the parents of retarded children in private schools or facilities;

3. to direct the defendants to establish publicly-supported training
programs and centers for all mentally retarded children without discrimination;

4. to direct the de‘endants "to provide such education, training and
habilitation outside the public schools of the district or in special institu—~
tions or by providing for teaching of the child in the home if it is not
feasible to form a special class in any district or provide any retarded child
with education in the public schools of the district ..."

HAMILTON v. RIDDLE, Civil Action No. 72-86 (U.S. District Court, W.D. of North
) Carclina, Charlotte Division)

"This case was filed on May 5, 1972, in the Charlot:e Division of the
Western District Court of North Carolina as a class action on behalf of all
school age mentally retarded children in North Carolina. Defendants include
the superintendent of the Western Carolina Center, a state institution for the
mentally retarded; the secretary of the North Carolina department of human
resources; the state superintedent of public instruction; and the chairman of
the” Gaston County beard of education. N
Crystal Rene Hamilton is an eight year old mentall’ retarded child who
‘on November 1, 1971, when admitted to the Western Carclina Center had until that time
received only nine hours of publicly-supported training. She was admitted to the
Center 'under the provision that she would be able to remain in said Center
for a period of only six months, after which time it would be necessary for
her to return to her home and be cared for by her parents; that she has been
diagnosed as a mentally retarded child and needs a one-to-one ratio of care
¢ and treatment.' The complaint alleges that the parents are unable to pro- )
vide "this care and treatment," that the state (oes not have other facilities
to provide the care and the Center administrator has notified Crystal's parents
to take her home.
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The cause of action cited in the complaint is that the state, through its
board and agencies, "has failed to provide equal educational facilities for the
plaintiff and has denied to her access to education and training ..." Thus

. it is alleged that the plaintiff has been denied equal protection of the

law and equal education facilities as ''guaranteed” by the United States consti-
tution and the constitution and statutes of North Carolina. The statutes ''guar-
antees equal free educational opportunities for all chlldren of the state between
the ages of six and twenty-one years of age."

Also at issue is the classification scheme used by the state which "selects
some students as eligible for education and some as not ." Further, the com-
plaint argues that the state's practice of making financial demands upon the
parents of mentally retarded children for the care and treatment of their chil-
dren"” ... is repugnant to the provision of the law and 1s denying equal pro-
tection to said children..." .

Arguing that Crystal Rene Hamilton and the members of her class have
suffered and are now suffering 1rreparable injury, the plaintiffs are seeking
the following relief: '

1. A three-judge court be appointed to hear the case;

2.  Enforcement of state statutes providing equal educational opportun-
ities and declare null and void statutes that do ccherwise;

3., An injunction be issued to prevent the Western Carolina Center from
evicting Crystal Rene Hamilton;

4. . That this action be joined with civil action No. 72-72 (North Carolina
Association for Retarded Ciildren, Inc., James Auten Moore, et. al. v. The State
of North Carolina, et. al.); and

5.  “laintiff costs and counsel fees.

This case has been joined as requested in number 4 above. The number of
plaintiffs has been expanded- and the case is expected to be heard by a three-
judge court.

HARRISON v. STATE OF MICHIGAN, Civil Action No. 38357 (U.S. Distfict Court, E. D.
Michigan Southern Division)

On May 25, 1972, the Coalition for the Civil Rights of Handicapped Per-
sons, a non-profit corporation formed to advance the rights of handicapped
children, and twelve handicapped childven filed suit in the Southern Divi-

- sion of the United States District Court for the Eastern District of Michi-

gan against the state of Michigan, the department of education, the depart-
ment of mental heualth, the Detroit school bdard and officers, and the Wayne
County intermediate school district and its officers for their failure to

provide a publicly-supported education -for all handlcapped children of
Mlchlgan
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The suit seeks class action status and divides the plaintiff children,
all of whom are alleged to have mental, behavioral, physical or emotional
handicaps, into the three distinct groups:

1. Children denied entrance or excluded from a publicly-supported
education; s

2. Children who are state wards residing in institutions receiving
no education;

3. Cﬁildféérﬁlaced in special programs but that aré alleged not to
meet their learning needs.

The plaintiff children present a full range of handicapping ccnditions
including brain damage, mild, moderate, or severe mental retardaiion, autism,
emotional disturbance, cerebral palsy, and hearing disorders. The complaint
suggests that the children named represent a class o” 30,000 to 40,000 who
are handicapped three times over. They are first handicapped by their in-
herited or acquired mental, physical, behavioral, or emotional handicap.
Secondly "by arbitrary and capricious processes by which the defendants
identify, label, and place then, and findlly by their exclusion from access
to all publicly-supported education.

The complaint argues that the right of these children to an education
is based on Michigan law stating that "the lepislature shall maintain and
support a system of free public elementary and secondary schools 'as defined
by law.”" Further, Article VIII, Section 8 of the Michigan Constitution indi-
cates that the state shall foster and support "institutions, programs, and
services for the care, treatment, education, or rehabilitation of those
inhabitants who are phvsically, mentally, or otherwise seriously handicapped.'

Further, as in all of the right to education litigation, the role of
education in preparing childrén to be productive adults and responsible
citizens is emphasized and can be summarized by this quote: "No child can
reasonably be expected to succeed in life if he is denied the opportunity
of an education."”

Of importance in this suit 1s that recognition is given in the complaint
to a mandatory special education law effective July 1, 1972, However, since
that law will not be fully implemented until the 1973-74 school year, the
plaintiffs are presently being denied rights. In addition, it is pointed
out that the mandatory act does not provide for compensatory education
or the right to hearing and review as the educational status and/or class~
ification of the children is altered.

The complaint seeks the following relief:
1. That the acts and practices of the defendants to exclude plaintiff
children and the class they represent from an adequate publicly-supported

education is a)violation of due process of law and equal protection under
the l4th amendment of the U.S. Constitution.
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2. That the defendants be enjoined in continuing acts and practices
which prevent plaintiffs f{rom a regular public school education without
providing (a) adequate and immediate alternatives and (b) a constitutionally
adequate hearing and review process. °

3. That plaintiffs and all members of the class be provided with a
publicly-supported education within 30 days of the entry of such an order.

4, That within 14 days of the otrder defendants present to the court
a list which includes the name of each person presently excluded from a
publicly supported education and the reason, date, and length of his expul-
sion, suspension, exclusion, or other type of denial.

5. That\parents or legal guardian of each named'person be informed
within 48 hours of the submission of that report of the child's rights to
a publicly-supported education and his proposed placement.

6. That within 20 days of the entry of the order all parents in

Michigan be informed that all children, regardless of their handicap or

alleged disability, have a right to an education and the procedures avail-
able to enroll these children in programs.

7.  That constitutiomally adequate hearings onbehalf of a person
appointed by the court be tonducted for any member of the plaintiff class
who is dissatisfied by the education placement.

8. That plaintiffs be provided with compensatory services to over-
come the effects of wrongful past exclusion.

9. That within 30 days from the entry of the order a plan for hear-
ing procedures regarding refusal of public school admission to any child,
the reassignment of the child to a regular public school and the review
of such decisions be submitted to the court.

10. That within 30 days from the entry of the order a plan for adequate
hearing procedures regarding suspension or expulsion of any student from school
be submitted to the court.

11. Grant other relief as necessary including payment of attorney fees.

On October 30, 1972, U.S. District Judge Charles W. Joiner issued a memo-
randum, opinion, and order dismissing the plaintiff's complaint. In his de-
cision Judge Joiner recognized that prior-to the passage of Public Act 198 in
1971 [a law requiring education for all children to take effect September, 1973]
"... the state of Michigan was making little effort to educate children who are
suffering from a variety of mental, behavioral, physical and emotional handicaps,
many children were denied education." He further indicated that until Public
Act 198, there existed serious questions as to '"whether such persons were denied
equal protection of the law." He then stated that "if that condition still
existed, this court would have no difficulty, or exercise the slightest hesitation,
relying on the Pennsylvania Association for Retarded Children v. Commonwealth of
Pennsylvania, 334 F. Supp. 1257 (E.D. Pa. 1971), in denying the motions to
dismiss." Finally the judge pointed out that the passage of the law renders the

complaint moot.
N
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In the process of rendering his opinion Judge Joiner made the following key
points:

1. To provide education for some children while not providing it for others
is a denial of equal protection.

2, The development of a comprehensive plan for the education of handicapped
children "... is not the sort of problem which can be resolved by the issuance,
no matter how well intended, of a judicial order."

3, "The law suit must be dismissed as to plaintiffs' denial of equal pro-
tection claim because the court finds that it could not possibly, no matter how
much it might like to, do anything more to solve the equal protection problem
before proposals already being implemented under the leadership of the Michigan
legislature, Michigan Public Act 198, 1971."

4, Although the complaint argued that Public Act 198 does not require a due
process hearing prior to an alteration in a child's educational status "... it would
R e be premature to hold that the statute will be applied in an unconstitutional
fashion ... the court must assume that the statute will be applied in a constitu-
tional fashion, whether it be in reference to equal protection, or in reference to
due process.”

5. "The most that should be done at this stage is to indicate clearly that,
although the matter is at this time premature because the process of implementation
is proceeding in good fashion, and because there is no way which this court could
proceed with implementation faster, if it should turn out either that the act is
not fully and speedily implemented and funded or that procedures do not comply with
due process, judicial remedies would then be available to the injured persons."

6. In considering whether to retain jurisdiction of the 12 individual  “=~——=
plaintiffs, the court indicated that ''their case, compelling as it is, is no
more compelling than that of the thousands who are to be the beneficiaries of
Public Act 198." The judge continued, ",,. the court must assume that the state
will act constitutionally, rather than unconstitutionally ...."

7. The fact that the legislature had acted to affirm the constitutional
equal protection principle prior to the "cause" being presented to the court
provides a situation where "... the ¢xecutive department can face up to the
problems. of. due process in implementing the act before the act is fully opera-
tive." Further, Judge Joiner says "had the same foresight and leadership on
the part of other branches of government been evidenced in the school desepre-
gation problems, it is ¢lear there would have been fewer controversies, less
stress and probably quicker and more widespread results."”

* ASSOCIATION FOR MENTALLY ILL CHILDREN v. GREENBLATT, Civil Action No. 71-3074-J
(U.s., District Court, Massachusetts)

This class action suit is beiny brought by emotionally disturbed children
against officers of the Boston school system, all other educational officers
in school districts throughout the state, and the Massachusetts state depart-
ments of education and mental health for ‘the alleged "arbitrary and irrational
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9
manner in which emotionally disturbed children are denied the right to an
education by being classified emotionally disturbed and excluded both from
the public schools and an alternative education program."

Lori Barnett, an eight year old child classified as emotionally disturbed,
has never been provided with a public education by the Commonwealth. The
situation has persisted even though she has sought placement in both the
Boston special education program and residential placement in a state-approved
schouol. ’ .

.

The suit specifically charges that as of July, 1971, a minimum of 1,371
emotionally disturbed children, determined by the Commonwealth as eligible
for participation in appropriate educational programs, were denied such ser-
vices. Instead they were placed and retained on a waiting list "for a sub-
stantial period of time." Although some of the children were receiving home
instruction, this is not considered to be an appropriate progpam.

Secondly, it is alleged that the plaintiff children are denied place-
ment in an arbitraty and irrational manner, and no standards exist on state
or local levels to guide placement decision in either day or residential pro-
grams. It is argued that, in the absence of state standards, the placement
of some students while denying placement to others similarly situated violates
the plaintiffs' rights of due process and equal protection.

Another issue in this case concerns the allegation that the plaintiff
children are denied access to appropriate educational programs without a
hearing thus violating their rights to puocedural due process.

Finally, it is charged that the failure to provide the plaintiff chil-
dren with an education, solely because they are emntionally disturbed ".,
irrationally denies them a fundamental right, to receive an education and to
thereby participate meaningfully in a democratic society, in violation of the
due process and equal protection clauses of the Fourteenth Amendment to the
U.S. Constitution."

Declaratory judgment is sought to declare unc;;;z7?§tional excluding or
denying an emotionally disturbed child from an appropriate public education

" program for which he is eligible without a hearing. Also sought is a judp-

ment of unconstitutionality regarding the denial of placement to eligible .
emotionally disturbed children in the absence of "... clear and definite
ascertainable standards established for admission to that program;" the
refusal of placement to eligible children in programs while similarly situated
children are admitted to such programs; and the denial of education to a child
solely because he is emotionally disturbed. Permanent injunction is also ®
sought to prevent the defendants from violating plaintiffs' rights. Finally,
an order i~ reques-:ed to require the defendants to prepare a plan detailing
bow the pl .intiffs' rights will be fully protected and to appoint a master

to monitor development and impiementation of the plan.

The case is pending in the United States District Court for the District
of Massachusetts.
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PANITCH v. STATE OF WISCONSIN, Civil Action No. 72~L-461 (U.S. District Court,
Wisconsin)

This suit is being brought against the state by Mindy Linda Panitch as
representative of & class of children "who are multi-handicapped, educable
children between the ages 'of four and twenty years, whom the state of Wisconsin®
through local school districts and the depart.ent of public instruction is
presently excluding from, and denying to, a program of education and/or train-
ing in the public schools or in equivalent educational facilities."

The issue in this action is a Wisconsin statute and policy enabling handi-
capped children to attend "a special school, class or center' outside the state.
When this occurs and depending upon the population of the child's residence,
either the county or school district is required to pay the tuition and trans-
portation. The policy limits the enrollment of children under this act to
"public institutions.' The rationale is that "constitutional and statutory
limitations preclude in-state handicapped pupils attending private educational
facilities and receiving the benefits of tuition. This policy maintains a
consistency of treatment for out-of-state school attendees as well. Experience
with the program to date has indicated that the potential costs accruing to
counties in utilizing both public and private facilities would be a prohibitive
factor. Similarly, the department lacks sufficient staff, resources, and
authority to assess the adequacy of private school facilities.”

The complaint alleges that the plaintiff and members of the class are
denied equal protection of the laws since the "defendant does not, either
through local school districts or the department of public instructien, provide
any facility within the state to provide an education and/or training to plain-
tiff and other mwembers of the class." This violation of the laws, it is
alleged, occurs even though special education programs are available outside
the state.

The relief sought includes:

1. the declaration that the statute and policy referred to above are

unconstitutional and invalid;

2. direction from the court to the defendant to provide to the plaintiff
and other members of the class "... & free elementary and high school education;"
and ’

3. all plaintiff costs.

On Navember 16, 1972, Judge Myron L. Gordon of the Eastern District Court of
Wisconsin issued a decision and order providing initifally that this swit could
proceed as a class action. The plaintiff class includes "... all handicapped
educable children between the nges of four and twenty who are residents of
Wisconsin and are presently being denied, allegedly. a program of education in
public schools or in equivalent educational facilities at public expense."

The defendent class also includes all school districts in the state. Finally,
the court ordered the parties in the action to meet and devise plans for pro-
viding notice. :
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In December, 1972, the state and the named representative of the school
districts filed answers to the complaint. At the same time, the school district,
also filed a cross complaint.

In essence the state's answer to the complaint question whether the claims
made by the plaintiff are .representative of the class and whether the named school
district has denied or is continuing to deny public education to the plaintiff
and whether the named school district is typical of all the school districts in
the state. The state further denies that no facilities are provided within the
state at public expense for the "education and/or training" of the plaintiff and
other members of the class. It is admitted that appropriate facilities potentially
availabi=» tu the plaintiffs do exist outside the state but denies that all such
facilitie: have been made unavailable to the plaintiff and the class at public
expense. ThEGEEQSg_denies.that the plaintiff and the class have or.are..continued
to be der fed~Equal protection of the laws as required by the l4th amendment of

tir .S. Constitution.
In presenting affirmative defenses, the state alleges that: -~

1. No justifiable controversy exists because ''the complaint is a mere state-
ment of unsupported legal conclusions."

2. The court should abstain "because a decision under state law might ob-
ulate the necessity of a federal constitutional determination."

3. The state has recognized the right of all handicapped children to be
appropriately educated at public expense and has offered such opportunities to
the plaintiff and members of the class.

4. The plaintiff is trainable, not educable, and will profit more from a
training program than the academic program made available to all educably re-
tarded and handicapped children.

5. A training program had been offered to the plaintiff{'s parents who
would rather place the child in an out-of-state school for the visually handi-
capped at public expense. .

6. The state does provide an equal opportunity for education and equal
protection of the law to all children "... according to their physical and’
mental ability."” e

7. No grounds have been presented for temporary or permanent injunctive
relief. )

In conclusion, the state seeks a dismissal of the compluint.

The answer from the school district is essentially the same as for the
state with the following exceptions.

1. No attempt was made to enroll the child in the district to educate
the child. '

2. Denies it is representative of all the state's school districts.
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In the cross complaint against the defendants it is alleged that if the
complaint is successful that inequities will occur among the school districts in
the financial responsibility for providing for the education of the plaintiif
and the class.

The relief sought by the school district includes a dismissal of the com-
plaint but also that if the complaint is successful, the statute regarding the
financial responsibility for children placed in programs outside the state be
declared uncenstitutional as different burdens are assessed on the basis of the
populations of the child's resident school district and/or country.

This case is continuing.

CASE v, STATE OF CALIFORNIA, Civil Action No. 101679 (California Superior Court,
Riverside County),

Lori Case is a school age child who has been definitively diagnosed as
autistic and deaf and who may also be mentally retarded. After unsuccessfully
attending a number of schools, both public and private for children with a
variety of handicaps, Lori was enrolled in the multi-handicapped unit at the
California School for the Deaf at Riverside, California. Plaintiff attorneys
maintain that this unit was created specifically to educate deaf children with
one or more additional handicaps requiring special education. Lori began
attending the school in May 1970, and is alleged to have made progress - a
point which is disputed by the defendants. The plaintiffs argue that to exclude
her from Riverside would cause regression and possibly nullify forever any
future growth. As a result of a case conference called to discuss Lori's
status and progress in school, it was decided to terminate her placement on the
grounds that she was severely mentally retarded, incapable of making educational
progress, required custodial and medical treatment, and intensive instruction .
that could nov be provided by the school because of staffing and program limita-
tions. ) g

The plaintiffs sought an immediate temporary restraining order and a pre-
liminary and permanent 'injunction restraining defendants from preventing, pro-
hibiting, or in any manner interfering with Lori's.education at Riverside. A
temporary restraining order and a preliminary injunction were granted by the
Superior Court of the State of California for the County of Riverside. .

The arguments presented by the plaintiffs are those seen in other 'right
to education' cases. The question of the definition of education or educability
is raised. The plaintiff attorneys state that "if by 'uneducable' defendants
mean totally incapable. of benefiting from any teaching or training program, then
plaintiffs are in agreement, but defendants' own declaration demonstrate that
Lori is not uneducable in this sense. However, if by 'educable' defendants
mean ‘capable of mastering the normal academic program offered by the public
schools,' then defendants are threatening to dismiss Lori on the basis of a
patently unconstitutional standard. Application of such a narrow and exclusion-
ary definition, in view of the extensive legislative provisions for programs
for the mentally retarded, the physically handicapped, and the multi-handicapped
would clearly violate both Lori's rights to due process and equal protection.
The right to an education to which Lori is constitutionally entitled is the
right to develop those potentials which she has."

.
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v 'fissuming acceptance of Lori's educability, the attorneys argue that
"there is absolutely no distinction in law, or in logic, between a handicapped

" child and a physically normal child. Each is fully entitled to the equal pro-

tection and benefits of the laws of this State. Thus, to deprive Lori of her
right to an education ... would violate her fundamental rights."

The issue raised by the defendants regarding staffing and program limita-

tions was answered by pointing out that the courts have ruled that the denial

of educational opportunity solely on the basis of economic reasons is not Justi-
fiable. And finally the manner in which the disposition of Lori's enrollment

at the school was determined was "unlawful, arbitrary and capricious and consti-
tuted a prejudicial abuse of discretion." It is pointed out that Lori's right
to an education "... must be examined in a court of law, offering the entire
panaply of due process protections ..."

The case was filed on January 7, 1972, and a temporary restraining order
was granted. the same day. A preliminary injunction was granted on January 28,
1972. Plaintiffs' first set of interrogatories were filed on March 10, 1972,
and a trjal date set for May 8, 1972. 71rial was held on September 5, 1972. A
decision is expected in the near futurae. !

BURNSTEIN v. THE BOARD OF EPUCATION--(California Superior Court, Contra Costa
County). R

The plaintiff children are described as autistic for whom inappropriate
or no public education programs have been provided. Thus, there are within
this suit two sets of petitioners and two classes. The first class includes
autistic children residing in Contra Costa County, California, who have
sought enrollment in the public schools but were denied placement because no’
educational program was available. The second class of petitionurs includes
five children also residing in Contra Costa County and classified as autistic.
These children have been enrolled in public special education classes but
not programs specifically designed to meet the needs of autistic children.

The complaint alleges that no services were provided to any of the
children named until the plaintiffs in October, 1970, informed the défendants
that "they were in the process of instituting legal action to enforce their
rights to a public education, pursuant to the laws of the state of California
and the Constitution of the United States." The children named in the second
class were placed in special education programs, but as indicated, not a

‘It is argued in the brief that "education for children between the ages
of six and sixteen is not a mere privilege but is a legally enforceable
right" under both the state laws of California and the United States. Further,
it is pointed out that specialized programs to meet the needs of autistic
children are required to enable these children to participate fully in all
aspects of adult life. It is nlso indicated that autistic children are
educable and that when they are provided with appropriate programs they
can become qualified for regular classroom placement.
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Based on the allegation that the petitioners have been denied their
rights to an education by the school board who, although knowing of their
request for enrollment in programs, "wrongfully failed and refused and con-
tinued to fail and refuse..."” enrollment, the petitioners request the court
to command the school board "to provide special classes and take whatever
other and further steps necessary to restore to petitioners the right to an
education and an equal educational opportunity..." .

The arguments presented by the attormeys for the petitioners justify on
a variety of legal bases their rights to publicly-supported educaticnal
opportunities. In addition to citing the equal protectior. provisions of both
the United States and California Constitutions, it is alsio pointed out that
“"denial of a basic education is to denv one access to the political processes.:
Tull participation in the rights and duties of citizenship assumes and requires
effective access to the political system..." Further, the attorneys argue that
‘one may be denied his economic rights through denial of an education.'" 1In
addition, the petitioners are not only denied the same educational benefits
as non-handicapped children, but also are denied that which is provided to
other school-age children suffering from mental or physical disabilities.
Finally, the attorneys provide an argument that vefutes the frequently
used high cost rationale for the denial of special education programs. They
say that 'granting an education to some while denying it to others is blatant
grounds that providing one with rights to which he is entitled but unlawfully
denied will result in additional expense. If the respondent in this case is
unable to receive funding for the required classes from the statz, it is
incumbent on it to reallocate its own budget so.as to equalize th> benefits
received by all children entitled to an education."

' This case is presently expected to go before the Superior Court of the
State of California in and for the County of Contra Costa this winter.

TIDEWATER ASSOCIATION FOR AUTISTIC_CHILDREN v. COMMONWEALTH OF VIRGINIA,

Civil Action No. 426-72-N, (U.S. District Court, E. D. Virginia).
[ o

In August, 1972, suit was entered in the Norfolk Division of the U.S.
District Court for the Eastern District of Virginia on behalf of the class
of autistic children who as plaintiffs against the state of Virginia and
the state board of education for their alleged legal right to be provided
with a free public program »f education and training appropriate to each
child's capacity.

"The complaint is based upca the "basic premise” that "... the class of
children which the plaintiff seeks to represent are entitled to an education
and that they have a right under the United States Constitution to develop
such skills and potentials which they, as a handicapped child, might have
or possess. The plaintiff asserts that to deny. an autistic child a right
to an education is a basic denjal of their fundamental rights.”

It is also charged in the complaint that discrimination is being

practiced against autistic children "since they are educable and no suitable
program of training or education is available for them.'" It is also pointed
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out that the state has wrongfully failed to provide a program for these chil-
dren on the basis that "there is not enough money available." The complaint
also contains a history of the state's failure to establish pilot programs

for approximately 22 children in the Tidewater Virginia area. After the
request for funds from the state was reduced from $100,000 to $70,000, the
state appropriated $20,000 to serve seven children ii: the four to seven year
age range. Finally, it is alleged that if the requested relief is not granted,
there are teen-age members of class '... who will not have an opportunity to
receive any training or education whatsoever.'

Specifically, the relief sought inecludes:

1. Granting of declaratory judgment that the éractices alleged in the
complaint violates the Fourteenth Amendment of. the U.S. Constitution.

2. Immediate establishment of free and appropriate programs of education
and traiulng geared to eachr child's capacity.

3. "Determine that each and every child, regardless of his «r her
mental handicap, is entitled to the equal protection of the law and a right
to an educatiun in accordance with the child's capacity."

4. Awarding of court and attorney fees to the plaintiffs.

On the 7th of September, the Commonwealth of Virginiu submitted to the
Court a motion to dismiss the suit for the following reasons:

1.  "plaintiff fails to state a claim upon which relief ﬁay be granted."
2. Suits may not be filed against the Commonwealth of Virginia.

3. The complaint should first be heard by a state rather than a federal

In December, 1972, the court issued a memorandum, opinion, and order that
dismissed the plaintiff's compluint. In making this judgment, Judge MacKenzie
of the Eastern District of Virginia reasoned that -although the importance of an
equal education is widely recognized, there is nothing in the United States Con-
stitution that "... addresses itself to any explicit or implicit guarantee of
a right to a free public education." He further explained that because such a
right is guaranteed by the Virginia Constitution and state laws, abridgement
of that right should first be pursued through appropriate :vate remedies. Con-
sequently, the court refused "on the basis of comity and the doctrine of equitabic
abstention ,., the premature attempt to enforce this untested Virginia law."

The argument made by the plaintiffs was that even if the United States Con-
stitution does not provide for the right to free public education, the equal pro-
tection clause does provide for equal treatment meaning that if education is .,
provided for some autistic children, it must be provided for all.' 1In responding
to this arguement, the court recognized the 1972 Virginia legislation calling for
mandatory surveying and planning for the eudcation of the haudicapped as well as
annually reporting progress and statutes that provide tuition for parents of
autistic children to uge to-.obtain private school placement for their childrep
in the absence of public programs as a "... firm commitment by the state to iive
up to its equal protection obligation under the fourteenth amendment, as well as
its own state constitution.” In the decision, the court states the assumption
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that the above statutes would be applied ... in a constitutional fashion and at
this time it would be premature to hold otherwise." Support for this position is
taken from the decision in Harrison v. Michigan.

Finally, the court ruled that no violation of equal protection occurred when a
selected group of autistic children were selected for a pilot program whils other
similarly situated children did not have access to the program because the state's
action was rationally based and "free of invidious discrimination" and that
further "... the equal protection clause does not require that a state choose be-
tween attacking every aspect of a problem at once or not attacking the problem
at all."

UYEDA v. DEPARTMENT OF EDUCATION (California)

In June, 1972, suit was initiated by the mother of Craig Uyeda, a profoundly
deaf 10-year old boy against the California School for the Deaf at Riverside, its
superintendent, Dr. Ricuard Brill, and the associate state superintendent of
special education for an alleged violation of the child's civil rights.

Craig, a profoundly deaf child described as being "exceptionally bright' had
been placed in the Riverside program since September, 1967. In September 1971,
Craig vas transferred from the regular program at Riverside to the multi-handicapr.ed
unit berause of behavior problems that were interferring with his academic pro-
gress. The defendants informed the pzrents in May, 1972, that because Craig was
a dang:r to the staff and other children, his enrollment was to be terminated.

Th: essence of the plaintiff's complaint is that in the absence of a compelling
need and overwhelming necessity, "... to deprive Craig of his right to an education,
which defendants seek to do, would violate his fundamental rights.'" It is also
argued that "there is absolutely no distinction, in law or in logic, between a
handicapped child and physically normal child. Each is fully entitled to the
eqguaal protection ynd. benefits ¢ the laws of rhis state." Finally, it is pointed
out that California state law S clear in previding for the education of cldildren
with severe handicaps in special programs anc-%hat,'nto then expect such children
to perform as well as those children with les ypa~ ¥ educational handicaps makes
a mockery of the school's duty and constitutes a flagrant violation of the severely
handicapped student's right to an education."

Although the relief ultinately being sought is a permanent injunction, the
initial request for a temporary restraining order and a preliminary  injunction is
made on the grounds that expulsion of rhe child from his present school will re-
sult in injury and irreparable harin and possibly the loss of any academic pro-
gress made to date. .Further, it is alleged that although the defendants indi-
cate there is another appropriate program available in the state, the staff at
that program feel that the child is too old. Further, the defendants' original
recommendation for the child's placement in the Riverside multi-handicapped
unit was based on the availability of the needed behavior modification programs
which does not exist at the other school. Finally, plaintiffs allege that
Craig's behavioral problems which are the alleged reason for his dismissal are
not unique to him and are seen in comparable degrees to other children in the
multi-handicapped unit.
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While Craig's parents signed a form acknowledging their responsibility to
remove the child from school if notified by the superintendent, it is alleged
that this consent is suspect for a variety of res.sons including the. absence of
"... notions of due process or a prior hearing . .." Further, it is indicated
that the defendants "... failed to specify in a¢ ‘ance the basis upon which such
determination was to be made, failed to afford an :dequate hearing on Craig's.
terminat'lon, and failed to provide a fair record for review or any right of 're-
view at all." The plaintiff concludes that '"defendants attempt to summatily
terminate Craig's constitutional and statutory right to an education at de-
fendant school by such a unilaterial, coercive procedure is wrongful and is
violative of the procedural guarantees owing to Craig and his parents undz:
the due process provisions of the Lnited States and California Constitutions."

In addition to seeking a temporary restraining order, a preliminary in-
junction and a permanent injunction preventing the defendants from interferring
in Craig's education at Riverside, the plaintiff is also seeking the cost of
the suit. )

On June 14, 1972, the court ordered the defendants to show cause why a
preliminary injunction should not be granted and in the interim vestrained
and enjoined the defendants from dismissing Craig from the school.

KIVELL v. NEMOITIN, No. 143913, (Superior Court, Fairfield County at Bridgeport,
Connecticut). . .

In a Memorandum of Decision issued by Superior Court Judge Robert J. Testo -
on July 18, 1972, the mother of 12-year old Seth Kivell, "a perceptually handi-
capped child with learning disabilities" was awarded $13,407 to pay for the
out-of~state private education the child received for two years when it was
held that the defendant Stamford, Connecticut Board of Education did not offer
an appropriate special education program for him.

The suit was brought by the mother of Seth Kivell when the child was
initially classified by a Stamford Public School diagnostic team as a child
in seed of special education. The same team recommended a program to the
parents who, on the basis of an independent evaluation and recommendation
by a consulting psychclogist transferred Seth to an out-of-state private ="~ "7 7Tl
school. The parents pursued their alleged rights through a local board
hearing at which their appeal was denied and a state board hearing. After
a state investigation, the state commissioner of education agreed with the
plaintiff that the program offered for that year would not have met the child's
needs.. The commissioner indicated that if the Stamford board reversed its
decision and assumed the tuition costs, the state under existing statutes
would reimburse the district. This course was rejected by the Stamford
board. The commissioner then ordered the district to submit a plan for his
approval for the provision of appropriate special education services. Such
a plan was approved and the parents were notified approximately two months
after the start of the second school year for which the judgment applied.

Judge Testo wrote after reviewing the state's statutory obligation to
handicapped children that "it is abundantly clear from the statutes that the
regulation and supervision of special education ig within the mandatory
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duty of the state board of education and that the local town board is its
agent charged with .he responsibility of carrying out the intenc of the law
which the minor veeds and is entitled to."

An order was zlso issued '"directing the Stamford Board of Education and
Superintendent of Schools of said City to furnish the minor with the special
education required by the statutes of this State. Compliance of this order
shall mean the acceptance and approval by the State Board of Education of the
program submitted by the local board of education."

It is worthy of note that the judge anticipated that on the basis of
his decision a multitude of similar suits might be filed. Consequently
he stated that "this courc will frown upon any unilateral action by parents
in sending their children to other facilities. If a program is timely filed \ -
by a local board of education and is accepted and approved by the state board )
of education, then it is the duty of the parents to accept said program. A
refusal by the parents in such a situation will not entitle said child to any
benefits from this court.”

©

IN RE HELD, Docket Nos. H-2-71 and H-10~71, N.Yy. FAMILY COURT, WESTCHESTER
COUNTY, NEW YORK

This case heard in Westchester County, New York Family Court concerned the
failure of the Mt. Vernon Public Schools to adequately educate eléven year old
Peter Held, These proceedings were initiated after Peter Held had been enrolled
in the public achools for five years, three of which in special education
classes. During that time the child’s reading level never exceeded that of an
average firct grade student. After the child was removed from the public !
school and placed in a private school, his reading level, in one year increased
about two grades and he "...became a‘'class leader."

’ In his decision, Judge Dachenhausen "... noted with some concern, the lack
of candor shown by the representative of the Mount Vernon city scnool district
in not acknowledging the obvious weaknesses and failure of its own special
education program to achieve any tangible results for this child over a five

. year period.' 1In commenting about the progress made by the child in the pri-
vate school, the judge said, "It seems that now, for the first time in his
young life, he has a future." Further, the judge noted that "This court has
the statutory duty to afford him an opportunity to achieve an education.”

The court in its ruling issued November 29, 1971, noted that since the
child "to develop his intellectual potential and succeed in the academic.area" .
must be placed in a special education setting such as the private school and
since, "It is usually preferable for a child to continue at the school where ‘
she is making satisfactory progress" (Knauff v. Board of Education, 1968, 57 ' ;
Misc 2d 459) ordered that the cost of Peter Held's private education be paid i g
. under the appropriate state statute provisions for such use of public monies.
The costs of transporting the child to the private school was assumed by the
local district. o

It is important-to note that a year earlier, the child's mother applied
for funds under the same statute for the payment of this private tuition but the
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application was not approved. This occurr.d even though "The superintendent of

the Mount Vernon public schools" certified that the special facilities provided

at the private school were noc available in the child's home school district.

Also of interest is that in June of 1971, an initial decision rendered on this mat-
ter required the state and the city of Mount Vernon, where the chili resides to each
pay one half of the private school tuition. That decision was vacated and set

aside because the city arpues that the court lacked jurisdiction over the city
because ' no process was ever served upon it and it never appeared in any pro-
ceeding

WORTH DAKOTA ASSOCIATION FOR RETARDED CHILDREN v. PETERSON (U.S. District Court,
North Dakota)

In late November 1972, a class action right to education suit was introduced
in the southwestern division of the North Dakota District Court on behalf of all
retarded and handicapped children of school age residing in North Dakota. The
plaintiffs include the North Dakota Association for Retarded Children and 13
children who represent all other childrer similarly situated. The defendants
include the state superintendent of public ifnstruction, the state board of
education, the state director of institutions, the superintendent of the state
school for the mentally retarded, and six local school districts in the state
as representative districts.

The 13 named children, ranging in age from 6 to 19 possess levels of in-
tellectual functioning from profound to moderate. In addition, some of the
children possess physical handicaps and specific learning disabilities. It is
alleged that in order to obtain an education, many of the children have to at-
tend private programs paid for by parents or have to live in a foster home paid
for by parents in a community where special education programming is available.
In addition, some children, although being of school age, are presently receiving
no education or are attending a private day care program or reside in the state
school for mentally retarded where no educational programs are provided.

The importance of an education to all children and in particular to the
handicapped is pointed out in the complaint where it is also alleged that only
about 27% of the 25,000 children in North Dakota needing special education
services are enrolled in such programs It is indicated that the :emaining
73% are:

1. "enrolled in private educational programs because no public school

‘program exists, usually at extra expense to the child s family;

2. "are attending public schools, but receiving no education designed to’
meet their needs and receiving social promotions while they sit in the classroom
and until they discontinue their education or become old enough to be dismissed:

3. "are institutionalized at the Grafton State School where insufficient
programs exist to meet their educational needs; or

4. "are at home, receiving no education whatsoever.”
. P
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The specific alleged violations of the law are as follows'

1. The deprivation of the equal protection clause of the l4th amendment of
tiie United Sta’ .o ~+itution in that the state compilsory school attendance
laws "... ar .rarily and capriciously discriminate batween the child whose
physical or mental condition is such-as to render his attendance ur participation
in regular or special education programs inexpedient or impractical, and the child
deemed to be of such physical and mental conditions as to render his attendance
and participation in regular or special education programs expedient and practi-
cal." . It is also alleged that childven excluded from the public school and assigned
to "the state school for the mentally retarded are not all offered an education."
Further ''the superintendent of any of (state] institutions may excuse the child
from such institution without any reason or hearing thereon, and upon such exclusion
the child is without any educational opportunities in the state of North Dakot.."
Because the state school does not have sufficient capacity for all the childrem
on its waiting list, some children are simply excused from admiss‘on by denying
their request for admission. .

2. -The deprivation of plaintiffs' rights of "... due process of law in.vio-
lation of the l4th amendment of the United States Constitution in that it arbi- _ __
trarily and capriciously and for no adequate reason denies to retarded and handi-
capped children of school age the education and opportunity to become self-sufficient,
contributing members to the State of North Dakota, guaranteed by the Constitution
and laws of the S:ate of North pakota and subjects them to Jeopardy of 11bert)
and even of life.'

3. The deprivation of plaintiffs' rights "... of equal protection of the law
in vislation of the 1l4th Amendment of the Constitution of the United States, in

. that, excluding plaintiffs from the public schools, it conditions their education

to those children whose parents are poor and unable to provide fnr their children's
education otherwise."

4. The deprivation of plaintiffs' rights of "... equal protection of the
law in violation nf .l l4th Amendment to the Constitution of the lnited States,
in that plaintiffs' parents are taxed for the support of a system of public edu-
cation, nevertheless the children are denied the benefits thereof, and they
mast pay additional monies to secure an education for their children."

5. The deprivation of plaintiffs' rights "... of procedural due process of
law in violation of the l4th Amendment to the United States Constitution, in that
there is no’ provision for notice or for hearing of any kino, let alone any im-
partial hearing, with right of cross-examination, prior to or after the exclusion."

6. The uca by the defendants of the state compulsory attendance law to
pezihit violations that provide to parents, the decision of whether their child
will attend school and further "... to mandate non-attendance contrary to the
parents' wishes."

7. The confusion by the defendants of the compulsory attendance requirements
that exclude "... retarded children from school until the age of 7 years and ex-
cluding retarded children after age 16, despite their parents' election to the
contrary, and the clear statutory guarantee that every child may attend pub11c
schools between the ages of 6 and 21 years.
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8. The denial of the plaintiffs’' "...right to attend public school and to an
education ... by excluding and excusing them from school, by postponing their ad-
mifsion to school, by terminating their attendance at 16 years, and by failing
tc provide education for ..." the childrea in residence at the state school for
thie mentally retarded. This allegation is also based on the equal :.rotection
provisions of the l4th amendment.

9. It is also alleged that in many cases where handicapped children are
admitted to school they still are deprived of a meaningful education and "tha:
the failure of the defendants to provide a meaningful education suited to the
educational needs of such retarded and handicapped-children deprives such children
of an education just as certainly as said children were physically excluded from
public schools.

10. anally, the allegation that the exclusion clause of the state compulsory
attendarce law is unconstitutional and "... provides no meaningful or recognizable
standard of determining which children should be excused [excluded] from public
schoois and when used ..." is a violation of the constitutions of North Dakota
and the United States.

The relief the plaintiffs are seeking includes the following:
1. The conveniﬁé of a three-judge court.

2. Declaration that selected statutes, related repulations and practices are
unconstitutional and must not be enforced.

3. Enjoin the defendants from "denyiqg admission to the public schools and
an’ education to any retarded or handicapped child of school age.“

4, Enjoin the defendants from "denying an educational opportunity to any
child at the Grafton State School’ [for the mentally retarded].

5. Enjoin the defendants from "otherwise giving differential treatment
concerning attendance at school to any retar.ded or handicapped child.”

6. Require the defendants 'to provide, maintain, administer, supervise
and operate classes and schools for the education of retarded and handicapned
children throughout the state of North Dakota and specifically where hearing
shows an inadequate number of classes or schools are provided for the education
and training of such retarded or handicapped children.'”" This also applies to
the state's institutions.

7. Require the defendants to provide compensatory education to plaintiff
children and their class who, while of school age, were not provided with g meaning-
fui education suited to their needs. '

8. Plaintiffs’' costs for prosecuting the action.
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COLORADO ASSOCIATION FOR RETARDED CH1LDREN v. STATE OF COLORADO (U.S. District
Court, Colorado) : .

in December, 1972,. the Colorado Association for Retarded Children and 19
named physically and mentally handicapped children filed a class action suit
against the state of Colorado, the governor, the state departments of education
and institutions, the state board of education and 11 Colorado school districts.
The substance of the action is the state's alleged failure to provide equal
educational opportunities to 20,000 handicapped children: ) '

. A
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RIGHT TO TREATMENT

WYATT v. ADERHOLT, 334F Supp. 1341 (M. D. Alstama, 1971), 32FF. Supp. 761
(M. D. Alabama, 1971)

This action, originally rocused on the claim of state hospitalized
mentally ill patients to »eceive adequate treatment, began in September,
1970, in Alabama Federal District Court. in March, 1971, Judge Johnson
ruled that mentally ill patients involuntarily committed to Bryce Hos-
pital were being denied the right "to receive such individual treatment
as (would) give each of them a realistic opportunity to be cured or to
improve his or her mental condition.” The court gave the defendants
six months to upgrade treatment, to satisfy constitutional standards,
and to file a progress report. Prior to the.filing of that report, "the
court agreed-to expand the class to include another state hospital for
the emotionally 'i11 and the mentally retarded at the Partloy State School
and Hospital.

The defendants' six month progress report was rejected by the court
and a hearing was scheduled to set objective and measurable standards.
At the hearing in February, 1772 evidence was produced which led the
court to find "the evidence ... has vividly and uncisputably portrayed
Partlow State Schogl and Hospital as a warchousing institution which
because of its atmosphere of psychological and physical daprivation,
is wholly incapable of furnishing habilitation to the mentally retarded
and is conducive only to the deterioration and the debilitation of the
residents.” The court further issued an emcrgency orier “to protect the
lives and well-being of the residents of Partlcw.'" In that order the court
required the state to hire within 30 days 300 new #ider-level persons regard-
less of "former procedures," such as civil service. The quota was ichieved.

On April 13, 1972, a final order and opinion settiny standards and
establishing a plan for implementation was released. In the comprehensive
standards for the total operation of the institution are provisions for
individualized evaluations and plans and programs relating to the habili-
tation ("the process by which the staff of the institution assists the
resident to acquire and maintain those life skills which enable him to
cope more effectively with the demands of his own person and of his
environment and to raise the level of his physical, mental, and social
efficiency.") Habilitation includes, but is not limited to, programs
of formzl structured education and treatment of every resident. Education
is defined within the order as "the process of formal training and instruc-
tion to facilitate the intellectual and emotional development of residents."

_ The standards applying to education within the order specify class size,

length of school year, and length of school day by degree of retardation.

Finally, the court requires the establishment of a "human rights
committee" to review research proposals and rekabilitation programs, and
to advise and assist patients who allege that the standards are not being
implemented or that their civil rights ‘are being violated. Further, the
state must present a six-montii progress report to the court and hire a
qualified and experienced administrator for the institution.
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In December, 1972, the U.S. Court of Appeals for the 5th Circuit bteard

arguments on the appeals of both Wyatt and Burnham (CA.) which had teen joined.

The court is nresently preparing a decision.

BURNHAM v. DEPARTMENT OF PUBLIC HEALTH, Civil Action No. 16385 (U.S. District
Courc, N. D. Georgia)

This 1s a suit seekin, .lass action status on behalf of all patients
voluntarily or involuntarily committed to any of the six state-owned and
operated facilities named in the complaint and operated for the diagnosis,
care and treatment of mentally retarded or men.ally {1l persons under the
auspices of tnc Department of Public Health of the State of Georgila. Each
of the named plaintiffs is ¢r has been a patieat at one of these institu-
tions. The case was filed on March 29, 1972, in the United States District
Court for the N -rthexrn Bistrict of Georgia. *

Defendants in this case are the Department of Public Health, the Board
of Health of the State of Georgla, and Department and Board members and
officials; the superintendents of the six named institutions; and the
Jjudges of courts of ordinary of the counties of Georgia, which are the
co' rts specifically authorized by Ceorgia law to commit a person for
involuntary hospitalization.

The complaint alleges violations of the 5th, Sth, and l4th Amendments
to the U.S. Gonstitution. It seeks a preliminary and permanent injunction
and a declaratory judgment. Specifically, the declaratory relief sought
includes a court finding that the patients in the defendant institutions
have a constitutional right to adequate and effective treatment; a court
finding that each of the institutions named in the complaint is currencly
unable to provide such treatment; and a holding by the Court that consti-
tutionally adequate treatment must be provided to the patients in the
instituticns named in the complaint.

The plaintiffs .:2quested the following:
1.. That deifendants be enjoined from operating any of ;hélnamed ins-.i-
tutions in a mannet that does not conform to constitutionally required stan-

dards for diagnosis, care and treatment;

2. That defendants be required to prepare a plan for implementing the
right to treatment; '

3. That further commitments to the defendant institutions be enjoined
until these institutfons have been broug&c up to constitutionally required
standards; and

4. That the Court award reasonable ‘. torney's fees and costs to counsel.

Defendarts filed an answer to plairciffs complaint on April 21, 1972,.

in which they raise several legal de:enses, such as lack of jurisdiction, and
moved to dismiss on several grounds..
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On August 3, 1972, Judge Sidney D..Smith, Jr. grantad the defendants'
motion for summary judgment and dismissed this case. The ruling of the court
centered on the following majer points:

1. The court could find no legal precedent to allow for the declaration
that there exists a "federal constitutional right to treatment (to encompass
‘care' and 'diagnosis') for the mentally ill." Based on this finding, the
judge ruled that the action could not be maintained.

2. Judge Smith, in his decision, disagreed with the Wyatt Alabama
decision, primarily on the basis of the absence of a federal statute requiring
the right to treatment.. He added that "the factual context in those Alabama
decisions (budgetary lots by the state legislature causing further deterioration
of an existing deficient institutional environment) is also substantially
different from the existent situation in the Georgia mental health institutions."
3. The court also held that "... a conclusion as to the lack of juris-
diction over the person of named defendants is also compelled by the eleventh
amendment to the U.S. Constitution." This conclusjion was based upon the
failure to demonstrate the ".., denial of a constitutionally protected right
nor a federally guaranteed statutory right."

4, Judge Smith also cbmmeuted about the appropriateness of the courts
in defining "adequate' or ."constitutionally adequate" treatment.

Specifically he wrote that these questions ".,, defy judicial identity
and therefore prohibits its breach from being judicially defined." Further,
he acknowledged the d-fendants' argument that '"the jvestion of what in detail
constitutes "adequate treatment” is simply not capable ot being spelled out as
a mathematical formula which could be ‘applied to and would be beneficial for
all patients. Everyone knows that what might be good treatment for one patient
could be bad or even fatal for another."

See the last paragraph of Wyatt v, Aderhold f - status of this case.

RICCI v. GREENBLATT, Civil Action No. 72-469F (U.S. District Court, Massachusetts)

o

inis is another class action suit regarding the right to treatment in insti-
tutions. The plaintiffs were children in the Bglchertown State School in Mass-
achusetts and the Massachusetts Association for Retarded Children. who like in
the Wyatt, Parisi, and Mew York Association for Retarded Children actions,
alleged violations of their constitutional rights. The defendants were various
stnte officials and officilals of the school. Motions for a temporary restraining
order and preliminary injunction were granted by the court in February, 1972, .
whi.h serves to maintain the status quo until litigation is completed.

Among the provisions of those orders was that "the defendants develop
comprehensive trdatment plans for the residents which include adequate and
proper educational services.”" On April 20, 1972, the defendants had filed
answers to all allegations of the plaintiffs' complaint.
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This case has been reassigned to another district court judge. A contempt
motion was also filed against the defendants for their failure to carry out
issued orders. ’

NEW YORK STATE ASSOCIATION FOR RETARDED CHILDREN v. ROCKEFELLER, 72 Civil Action
No. 356. PARISI v. ROCKFFELLER, et. al. (U.S, District Court, E. D. New York)

R .
e
These two actions were filed in the U.S. District Court for the Eastern
District of New York. Both allege that the conditions at the Willowbrook State
School for the Mentally Retarded violated the consticutional rights of the resi-
dents. These class action suits are modeled after the Wyatt v. Adherholt (Partlow
State School and Hospital, Alabama) case.

Extensive documentation was presented by the plaintiffs alleging the denial
of adequate treatment. The evidence touched all elements of institutional life
including: overcrowding, questionable medical research, lack of qualified per~
sonnel, insufficient personnel, improper placement, brutality, peonage, ctc.

It is alleged in the Parisi, et. al. v. Rockefeller complaint that "No poals are
set for the education aund habilitation of each resident according to special

needs and specified period of time." It was specifically charged that 82.7
percent of the residents are not.receiving school classes, 98.3 percent are not
receiving pre-vocational training, and 97.1 percent are not receiving vocational -’
training.

The plaintiffs in Parisi, et. al. are seeking: declaration of their con-
applying to all aspects of life; due process requirements to determine a
“developmental program” for each resident; development of plans tc constru:t
community-based residential facilities and to reduce Willowbrook's resident
population; cessation of any construction of non-community based facilities
until the court determines that sufficient community based facilities exist;
and appointment of a master to oversee and implement the orders of the court.

Both complaints include specific mention of the necessity for including
within "developmental plans" and subsequent programs, appropriate education and
training.

The preliminary schedule on these cases, which were to be consolidated,
was for plaintiffs and defendants to meet in ecarly May to stipulate standards.

WELSCH v. LIKINS, No. 4-72 Civil Action 451 (U.S. District Court;'Diétrict of
Minnesota, 4th Division)

In this action six plaintiffs are named as representative of a 3,500 member
class--persons presently in Minnesota's state hospitals for the mentally retarded.
Named defendants are the present and former acting commissioners of public wel-
fare and the chief administrator of each of the state's six hospitals.
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The plaintiffs include severely and moderately retarded persons who are
allegedly denied their right to due process of.law since they do not receive
"... a constitutionally minimal level of ‘habilitation,' a term which incor-
porates care, treatment, education, and training.”" It is specifically charged
that the plaintiffs and others similarly situated are not provided with a humane
psychological and physical environment. The complaint presents supporting
evidence that some residents live in "old, poorly designed and hazardous"
buildings not meeting state board of health safety and health standards, ‘over-
crowded dormitories,’' bleak accommodations; and improperly equipped bathroom
and toilet facilities. Additionally, it is indicated that residents are 'sub-
ject to threats and physical assaults by otlier residents," improperly clothed,
and denied any personal privacy.

It is further alleged that there is both an insufficient quantity of staff
and insufficiently trained staff necessary to provide appropriate progBrams of
habilitation. Due te staff shortages many residents have beev forced to work
in the institution as employees yec, according to the complainL, are denied
payment as required by the fair labor standards act. Anorher aliaegation is
that the "defendants have failed and refused to plan for and create less
restrictive communtty faéilities ..." even though many members of the class
could function more effectively in such programs.

It is further arpued that 'rhe final condition for constitutionally ade-
quate habilitation is the.preparation for each resident of an individualized,
comprehensive habilitation plan as well as a periodic review and re-evaluation

of such™a plan. On information and belief, defendants have failed to provide

plaintiffs and the class they represent with a comprehensive habilitation plan
or to provide periodic review of these plans."

The plaintiffs are seeking a judgu.: 't to include the following:

1. A declaratory judgment that Minnesota's state institutions "... do not
now meet constitutionally minimal standards of adequate habilitation including
care, treatment and training.' e .

2. A declaratory judgment specifying constitutionally minimum standards
of adequate habilitation for mentally retarded persons confined in the
state institutions under the supervision and management of the commissioner
of public welfare.

3. Injunctions preventing defendants “from failing or refusing to rectify
the unconstitutional conditions, policies and practice:" desc¢ribed in the com-
plaint and requiring them to "promptly meet such constitutionally minimal stan-
dards as this Court may specify

4y Injunctions requiring the defendants "to pay plaintiffs and the class
they represent working in the named institutions the minimum.wage established
pursuant to the Fair Labor Standards Act as ameaded, 29 U.S.C. Sec. 201 et seq."

5. Appointment of a master.

6.  Awarding of costs to the plaintif{fs.

40 oot



O

ERIC

Aruitoxt provided by Eic:

HORACEK v. EXON, (U.S. District Court, Nebraska)

This late 1v.¢ class action compl;int agains Governor James J. Exon of
Nebraska, the director of the state department of public institutions, the direc-
tor of medical services, the director of the state office of mental retardatiou
and the spe:intendent of the Beatrice State Home for the Mentally Retarded
focuses on allegations that the residents of the state home "... are not receiving
a constitutionally minimal level of ‘habilitation,' a term which incorporates
care, treatm~nt, education, and training"” a-J the exercise of constitutional
rights including personal liberty. o

The plaintiffs include five wentsily retarded persons ranging in age from
13 to 26 and demonstrating borderline: to severe mental retardation. These persons
were residents in Beatrice for 1-1/2 to 10 years and all regressed since they were
initially admitted. It is alleged fhat none were provided with appropriate
education and/or training programs Aduring their residence at Beatrice. An addi-
tional plaintiff is the Nebraska Association for Retarded Children.

The numerous allegationc presented in the complaint include the following:

1. The approximately 1,400 vesidente of the Beatrice facility are all
capable of benefiting from habilitation, ye;‘have been denied from receiving
game by the defendants.

2. Although a basis for the provision of habilitation services, 1nd1vidual
treatment plans have not been developed for any residents.

3. "The environment at Beatrice is inhunane and psychologically destructive."
Substantive charges listed include old, hazardous, and inadequately cooled and
ventilated housing, lack of privacy, inadeqiate toilet and hygenic equipment ..ad
facilities, overcrowding, restrictive mail .ind telephone policies, improper
clothing, inadequate diet and food preparat:on procedures, o~ finally the lack
of sufficient therapy, education, or vocati'nal trainiug opportinities for the
residents.

) . . .
4, A shortage of all types of staff and the presence of many untrained
staff, particulary direct-care personnel.

. The absence of evaluation and review yrncedures to determine resident
status and Program needs.
6. Each Beatrice resident '... could br: more adequately habilitated in
alternatives less drastic than the conditions now existing at Beatrice." In
this regard it is asserted that the defendants have failed to discharge residents
who could live in less restrictive environmerts and also failed to plan and develop
sufficient ommunity facilipigﬁ to meet this need.

7. Numerous violations of the equal protection clause of the fourteenth
amendment including the unreasonable, arbitrary, and capricious classification
of some residents as mentally retarded, the denial of equal education opportunities
provided to children in the community, the expenditure of greater funds for the
hospitalized mentally ill and the maintenance of standards in the .instutition that
are "markedly inferior" to community programs.
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8. Many residents are required to engage in non-therapeutic work for token
or no compensation thus violating constitutional provisions that prohibit en-
forced labor except as punishment for criminal acis.

9. The use of solitary confinement, strait-jackets and other restrictive
devices and practices constitutes unlawfully cruel and unusual punishment.

The following relief is sought:
1. The action to be classified as a class actioén.

2. Tae violations alleged are constitutional rights and are present rights
which must immediately be respected.

3. A judgmenﬁ indicating Beatrice does not provide constitutionally minimun
standards of care and that the court will specify such minimum standards.

4. An injunction requiring the rectification of all unconstitutional con-
ditions, pulicies, and practices.

5. A restriction preventing the defendants from building any non-community
based facilities until the court determines that such programs are sufficiently
available.

6. Egjoin defendants from admltting any more residents to Beatrice until
minimum standards are met as determined by the court. .

7. Require the provision of sufficient additional habilitation services
to compensate for the regression and deterioration the Beatrice residents have
suffered. -

8. A judgment ...'décl;Ling that the community service programs are the

‘contitutionally required least restrictive alternative for the habilitation of the

mentally retarded in Nebraska.'
9. A master be appointed.
10. The court retain coatinuing jurisdiction.
11. Plaiqtiff's attorneys' fees and the costs of the action.

A motion to dismiss the complaint has been filed by the defendants which is -
modeled after the court's decision in Burnham v. Department of Public Health.

..
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PLACEMENT

LARRY P. v. RILES, Civil Action No. €-71-2270 (U.S. District Court, N. D.
California)

This class action suit was filed in lote November, 1971, on behalf of the
six named black, elementary aged children attending classes in the San Francisco
Unified School District. It is alleged tuat they have been inappropriately
classified as educable ‘mentally retarded and placed and retained in classes for
such children. The complaint argued that the children were not mentally retarded,
but rather "the victir. of a testing procedure which fails to recognize their
unfamiliarity with the white middle class cultural background and which ipnores
the learning experiences which they may have had in their homes." The defendants
included state and local school officials and board members. o .

It is alleged that misplacement in classes for the mentally retarded carries
a stigma and "a life sentence of jlliteracy." Statistical information indicated
that in the San Francisco Unified School District, as well as the state, a dis-
proportionate number of black children are enrolled in programs for the retarded.
Tt is further pointed out that even though code and regulatory procedures regard-
ing-identiflcation, classification, and placement of the mentally retarded were
changed to be more effective, inadequacies in the processes still eist.

The plaintiffs asked the court to order the defendants to 'do the foliowingp:

1. Evaluate or assess plaintiffs and other “lack children by using group
or individual ability or intelligence tests which properly account for the cul-
tural background and experience of the children tc whom such tests are administered;

2. Restrict the placement of the plaintiffw and other black children now
in classes for the mentally retarded on the basis of results of culturally dis-
criminatory tests and testing procedures;

3. Prevent the retention of plaintiffs. and other black children now in
classes fo. the mentally retarded unless the children are immediately re-
evaluatvd and then annually retested by means which take into account cultural
backgrcund;

'Y Place plaintiffs into regular classrooms with children of comparable
age and provide them with intensive and supplemental individual training thereby
enabling plaintiffs and those similarly situated to achieve gt the level of their
peers as rapldly as possible;

5. Remove from the school records of these children any and all indica-
tions that they were/are mentally retarded or in a class for the mentally
retarded and ensure that individual children not be identified by the results
of individual or group 1.Q. tests;

6. Take any action necessary to briup the distvibution of black chil-

dren in classes for the mentally retarded into close proximity with the dis-
tribution of blacks in the total population of the school listricts;
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7. Recruit and employ » sufficient number of black and other minority
psychologists and psychometris’.s in local school districts, on the admissions
and planning committees of such districts, and as consultants to such distri.cs
so the tests Will be interpreted by persons adequately prepared to consider

. the cultural background of the child. ;Further, the State Department of Educa-

tion should be required in selecting and authorizing tests to be administered
to schiool children throughout the state, to consider the extent to which the
testing development companies utilized personnel with minority ethnic back-
grounds and experiences in the development of culturally relevant tests;

8. "Declare pursuant to the Fourteenth Amendment to the United States
Constitution, the Civil Rights Act of 1964, and the Elementary and Secondary
Education Act and Regulations, that the current assignment of plaintiffs and
other black students to California mentally retarded classes resulting in exces-
sive segregation of such children into these classes 1s unlawful and unconstitu-
tional and may not be justified by administration of the currently available
I.Q. tests which fail to properly account for the cultural background and exper-
ience of black children."

On June 20, 1972 U.S. District Court Judge Robert Peckham of the Northern
District of California issued an order and memorandurt for a preliminary injunc-
tion requiring that "... no black student may [in the future] be placed in an EMR
class on the basis of criteria which rely primarily on the results of I.0. tests
as they are currently administered if the consequence of use «f such criteria is
racial imbalance in the composition of EMR classes.'

Judge Peckham in issuing this order determined that thr incorrect placement
of children in classes for the educable mentally retarded causes irreparable
injury. Secondly, he pointed .mt that' the I.Q. test as alleged by the plaintiffs is
in faet culturally biased. Third, he discussed the statistical evidence gathered
in San Prancisco and the state «f California that demonstrates that if the assump-
tion is made that intelligence is randomly distributed, then children requiring
EMR programs should be proportionately representative of all races. -Yet the statis-
tical data indicates that many more black than white chillren are classified
educable mentally retarded and subsequently placed in special programs.

Because this pattern suggests the "suspect classification" of black children
as an identifiable class, the judge felt that the burden of demonst.ating that the
use of the IQ tect is not discriminatory falls to the scl:ool district. The San
Prancisco school district while not contesting the alleged blas of standardized
IQ tests did point out that "... the tests are not the cause of the racial im-
balance in' EMR classes, or that the tests, although racially biased, are rationally
rel:ted to the purpose for which they are used because they are the best means of
classification currently available." The court concluded that the school district
did not effectively demonstrate "... thav I.Q. tests are rationally related to
the purpose of segregating students according to their ability to learn in regular
classes, at least insofar as those tests are applied to black students.”
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The court also commented that althoura California law and regulations
regarding the classification of children as educahle mentally retarded require
the collection of extensive information, it is the I.Q. score which is given
the most weight in final decision-making. Finally, the judge indicated that
this use of the I.Q. score deprived black children of their right of equal
protection of the laws,
n¥granting the preliminary injunction Judge Peckham stated that "the Court R
is not now inclined to grant any of the specific forms of relief which plaintiffs
seek.' He required that hlack children currently enrolled in EMR programs must
stay there "... but their yearly re-evaluations must be conducted by means which
do not deprive them of equal protection of the laws." Similarly, no action is
required to compensate black students who were wrongfully placed at some time
in the past. . ’

LEBANKS v. SPEARS, Civil Action No. 71 2897 (U.S. District Coult, E. D Louisiana,
New Orleans Division)

Eight black children classified as mentally retarded, have brought suit
against the Orleans Parish (New Orleans) Schrol Board and the superintendent
of schools on the basis of the following alleged practices:

1. Classification of certain children as mentally retarded is done
arbitrarily and without standards or "valid reasons. It is further alleged
that the tests and procedures ysed in the classification procese discriminate
against black children.

. 2. The failure to re-evaluate children classified as rvetarded to determine
if a change in their educational status is needed. S —

3. Failure to provide any "education or instruction’” to some of the
children on a lengthy waiting list for special education programs, and also
denial of educational opportunities to other.retarded children excluded from
school and not maintained on any list for readmittance.

4. Maintenance of a policy and practice of not placing children beyond
the age of 13 in special education programs.

5. Failure "... to advise retarded chilren of a right to a fair and im-
partial hearing or to dccord them such a hearing with respect to the decision
classifying them as 'mentally retared,' the decision excluding them from
attending regular classes, and the dEC151nn excluding them from attending P

---— schools geared to their special needs.’

6. The unequal dpportunity for an educarion provided to all children
who are classified as mentally retarded; unequal opportunity between children
classified as mentully retarded and normal; and unequal opportunity between
black and white mentally retarded children. .
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B The attorneys for the plaintiffs in summary indicate that many of the
alleged practices of the parish* violate the equal protection and due process
provisions of the fourteenth amendment. They further state that "continued
deprivation (of education) will render each plaintiff and member of the class

e functionally useless in our society; each day leaves them further behind their
more fortunate peers.” : L e

The relief sought by :the plaintiffé includes the following:
. ) 1. A $20,000.00 damage award for each plaintiff;

2.  Preliminary and permanent injunction to prevent classification of the
plaintiffs and their class as 1 ntally retarded through use of procedures and '
standards that are arbitvary, capricious, and biased; the exclusiop of the
plaintiffs and their class from the opportunity to receive education designed .
to meet their needs; discrimination "in the allocation of opportunities
for special education, between plaintiffs, and other black retarded children,
and white retarded children," the classification of plaintiffs and their
class as retarded and their exclusion from school or special education classes
without a provision of a full, fair, and adequate hearing which meets the
requirements of due process of law."

*Parish is the Louisiana term for county.

2 ’ _
‘GUADALUPE ORGANTZATION, INC. wv. TEH?E ELEMENTARY SCHOOL DISTRICT, Civil Action’
No. 71-.75 (Phoenix District, Arizona, January 24, 1972)

This Arizona case was brought by the Guadalupe Organization, Inc. régarding
‘the disproportionate number of bilingual children enrolled in classes for the
mentally handicapped. The action which lias now been stipulated provides for
the following: :

1. Re-evaluation of children assigned to the Tempe special education >

program for the mentally retarded to determine if any bilingual children R
had been incorrectly assizned to such placements. >

2. rior to the assignmeut of a bilingwal child to the program for
the mentally retarded, the child must be retested in his primary language
and have his personal history and environment examined by an appropriate
“professional advisor," such as a psy:ho}ogist or social worker.

3. The records of children found to be incorrectly assigned to the
progr-ms must be corrected.

4, All communications from the school to the family of a bilingual
child must be in the family's primary lanpuage and must include information
about the success of the spe~ial education program and notice of their
right to withdraw their childien from it.
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STEWART v. PHILIPS, Civil Action No. 70-119 F ﬂU.S. District Court, Massachusetts)

In this 1970 class action seven poor children placed in Boston public
special schcul cliasses for the mentally retared contest the manner in which
they were classified Ser dddy'placed in those programs. The children rangeé
in age from eight to 12 and have spent from one to six years in special class
programs for the mentally retarded. The named plaintiffs are subdivided into
three groups as follows:

Group 1 - Poor or black Boston children who are not mentally retarded and
... have been, are, or may be denied the right to a regular public school
education in a regular class by being misclassified mentally retarded."

Crdﬁb I1 -~ Poor or black Boston children who are not mentally retarded
and "... have been, are, or may be denied the right to be assigned to an edu-
cational program created for their special eduration needs [under applicable
state statute] by being misclassified mentally retarded."

Group 111 - "All parents of .tudents who have been, are, or may be placed
in a special class placement, an opportunity to review test scores or the
reasons for speclal class placement, or an opportunity to participate in any
méaningful or understanding wav in the decision to place the student in a
'special' class."

The defendants include the members of the Boston School Committee (board),
the superintendent and his assistants, the director >f the department of test-
ing and measutrements, the director of special education, two state education
officials, and rhe state commissioner of mental heulth.

It is alleged in the complaint that the Group 1 plaintiffs have simply been
misclassified and placed in clacses for the mentally retarded while the Group TI
plaintiffs have been misclassified as mentally retarded and incorrectly placed
in special classes for thue mentally retarded while in fact they were in need of
special programs but for the remediation of handicaps other than mental retar-
dation. It is further alleged that the plaintiff children were so placed because
they were perceived as bhehavior problems.

Specific allegations regarding the misclassification are as follows:
1.  The process of classification "... is basud exclusively upon tests which
discrimj:ate against [plaintiffs] in that the tests are ‘standardized on a populaiion
which is white and dissimilar to the [plaintifts? "

Z. The administration and interpretation of the tests by Bosten school
of {iicials fail "... to disginguish among a wide rage of learning disabilities,
crly one of which may be mental retardation.”
% Classification and placement is made on the basis of a single test
scor. standard and other.necessary information is neither gathered nor censidered.

4, Boston's "scheol psychologists" are unqualified to interpret the
limited classification devices used in the Boston schools.

Further, t' -omplaint alleges that children in "special classes' which
are segregated » .1 the regular class population receive a substantially different
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education than children retained in regular programs. Such placements, it is
alleged results in "... substantial educational, psychological, and social harm
..." which is cumulative. Thus, the longer children are incorrectly retained

in special classes, the greater the damage. It is also indicated that even when
such children are returned to the regular class they remain lrreparably harmed
because counterpart children will have continued to make academic progress while
the former remained in the special class, educationally static. Reference is
also made to the negative stigmatic effect upon the child himself and the
educational community by the assigning of the label, mental retardation.

Assigning of the Group I plaintiffs to classes for the mentally retarded when
they are not mentally retarded is arbitrary and irrational and ... deprives them
of the right to equal protection of the laws in violation of the fourteenth
amendment in that students who are simi'ar to the Group I plaintiffs with respect
to their educgtional potential are not placed in classes for the mentally retarded
‘and are permitted to receive a regular education in a regular class." A similar
allegation is made of the denial of equal protection of the laws on behalf of
the Group TI plaintiffs on the basis that similar children are not placed in classed
for the mentally retarded and are placed in classes specifically organized to meet
their special education needs.

The final series of allegations concerns the Group III plaintiffs and in
summary charges that in the process of classifying children mentally retarded and
subsequently placing them in special classes the Boston city schools have deprived
the plaintiffs of procedural due process as guaranteed by the fourteenth amendment.

The rclief sought 1s as follows:

1. An award of $20,000 to cach named plaintiff and members of the class for
compensatory and punitive damages.

2, A permanent injunction specifying that children mi:y neither be placed or
retained in a special class unless a Commission on Individu.l Educational Needs
with members from state agencies, professional associations, the mayor of Boston,
the chairman of the Boston school committee and two Boston pavents is established
to specify appropriate classification procedures, to wonitor that tests are
administered by qualified psychologists, to establish procedural safeguards for the

_‘—;”’;ﬁ¢zig::?ficaﬂion and placement of chidren in special proprams.

3. Al children in special classe$ or on waiting lists be re-evaluated and
reclassified and placed as necessary.

4. All children renuiring reassignment shall be provided with transitional
programs to serve specific individual needs.

N 5. No child may be placed in speclal classes solely on the basis of an I1.Q.
- -score.

The state and city responded to the suit by seekinpg a dismissal on the grounds
that no ¢laim was presented. 1In addition the state also asserted that the¥ were
not proper partics to the action and that the plaintiffs did not exhaust available
administrative remedies. ’

Flaintiffs' attorneys responded to the motion to dismiss on the basis of no
claim by asserting the following:
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1. "The arbitrary, irrational and discriminatory manner in which Boston
public school students are classiiied mentall.y retarded deunies them equal pro-
tection and due process of law:"

2. "The failure ta ~cord Boston public school students an opportunity
to be heard prior to denying them the right to receive a regular education, by
classifying them as mentally retarded, violates their right to procedural due
process."”

3.  'The plaintiffs have no.bbligation to exhaust a state administrative
remedy under the civil rights act when that remedy is in fact inadequate."

It is not clear at this time if the case has been abandoned or if action
is pending.

RUIZ v. STATE LUARD OF EDUCATION, Civil Action No. 218294 (Superior Court of
California, Sacrament County)

The three children named in this December, 1971 class action are Mexican-
Americans frem Spanish speaking homes. They ail have or will be administered
group intellipence tests. It is alleged that the I.0. scores obtained from
these tests will be used to their detriment in the process of teaching, placing,
and evaluating them in scheol.

The defendants are the state superintendent of public instruction and the
members of the state board of educ-.tion.

Such tests are required by state law to be administered to all sixth and
twelfth grade students, the purpose is to' obtain gross measures of public school
effectiveness for the public, state agencies and the legislature. However, while
individual scores are not reported to the state, they are, it is alleged, recorded

in students' permanent records. It is alleged that these records influence

teacher expectations of children's ability to learn, are utilized to place children
in tracks or at specific academic levels, are used by school counselors as a

basis to encourage participation in college preparatory or vocational programs,

and are used by counsclors to identify children for further evaluation for possible
vlacement in classes for the mentally retarded.

The complaint contains documentation including personal views, professional
opinion and scientific evidence that the 1Q score by itself is an invalid
predictor of educatiomal attainment in ngu-middle class culture children. Further,
the inadequacies of group test scores.beth from the view of the inadequacies of
the testing environmen: itself and in the absence of background information about
the child is discussed. It i5 further alleged that rather than predicting ability
to learn, the tects only report what has been learned.

It is further alleged that when scores such as the group tests are attachec
to individual children such as the plaintiffs they will "...he irreparably harmed
in that they will be denied their right to an education equal to that given all
other students” which it is argued is a denial of equal protection of the law as
guaranteed by the fourteenth amendments.
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The final allegation is that the use of given gross IQ information by the
state and legislature for planning and development is meaningless since the
depressed scores are not truly indicative of the needs of districts with large
minority-group populations. Decisicns, ior example, about the location of vo-
cational programs based on this data would be faulty. -

The relief sought by the plaintiffs includes:

1. An order preventing the placing of group intelligence test scores
in children's school records.

2. An injunction preventing the attaching of a score obtained from a-
group intelligence test with the child who obtained the score.

3. An injunction requiring the defendants to remove from all school
rzcoxrds, IQ scores obtainmed from a group inteiligence test.

4, An'injunction preventing the use of group intelligence tests for the
purpose of determining aggregate or individual ability for the purpose of allo-
cating funds.

This action is presently in process.

WALTON v. CITY SCHOOL DISTRICT OF GLEN COVE, Index No. 18209/71 (Supreme Court of
the State of New York, County of Nassau)

Lynn Walton is 15 years old and up until November 5, 1972, was in regular
attendance at Glen Cove City High School. On that date Lynn was suspended from -
school for 5 days, the maximum period of time for a suspension without con-
vening a hearing. The reason for Lynn's suspension was for '"verbally abusing
a1 teacher and refusing to follow her directions.” It is alleged in the petition
that school authorities informed the petitioner (Lynn Waltons mother) that at
the conclusion of the suspension period, Lynn would not be readmitted to school
".+. but would be placed on home tutoring pending transfer to the board of
cooperative educational services (BOCES) school for the emotionally disturbed.”

The respondents are the town board of education; the superintendert of
schools, and the principal of Glen Cove High School.

It is specifically alleged that the respondents deprived Lynn of her
right to receive an education equal to that of her peers a. the regular high school
without due process of law as guaranteed by the fourteenth amendment. It is further
alleged that the suspension was continued in excess of five days by labeling
Lynn as "handicapped" or "emotionally disturbed" pending-her assignment to the
BOCES school., It is argued that the assignment of the label%/"handicapped” or
"emotionally disturbed" "... was improperly, arbitrarily, and capriciously made,
not on the basis of the Infant’s educational needs, but to.justify her permanent
exclusion from "her regular school without procedural due process. Finally, it
is alleged that the assignment of labels result in Lynn Walton being stigmatized
as inferior and unfit.
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Relief sought includes:
1. Annulling the suspension from regular -school attendance.

2. Annulling the misclassification of Lynn and assignment of the labels
"handicapped" or "emotionally disturbed."

3. Annulling the transfer of Lynn to the BOCES school.

In the ensuing memorandum of law and answer an issue receiving attention was
whether the reassignment of Lynn Walton from her regular high school to home
instruction and ultimately to the school for the emotionally disturbed was simply
an educational reassignment thus not requiring procedural due process. The

. petitioner asserts that "it is now well settled that the standards of due process

may not be avoided by the simple label which a party chooses to fasten upon its
cenduct.” The respondent answered that the classification and recommendations
"... was made according to good and proper and lawful educational practice and

policy."

On December 3, 1971, the court issued a show cause order to the respondents.
On February 4, 1972, the court granted the relief sought by the petitioner recog-
nizing the school district's violation of procedural due process. On February 28,
1972, a motiusn by the respondents for vacating the February 4 judgment was denied.
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placement o periodic roeview., . aclion was certi-
ficd 05 o clazs: actor wylar Iule 23(bY (1) und }2) of:
Federal Rules of civ%l Droccﬁure by orxder of the Court
dated Dazcanber 17, ié?].

| The defendants are the Bo;gd of ﬁducntion off
the Di;trict of Columbia and its mcmbers; the Super~
intendqnt of Schools for Fhe District of Colémbig and
éubordinate school offiéials, the Commissioner of the‘

Pistrict of Columbia and certain subordinate officials

and thz District of Colunbia.

THE PROBLEM

The genesis of this case is found (1) in the

:failure of the District of Columbia to provide publicly ..

supported education and training to plaintiffs and’

other "exceptional" children, members of their class,

A

and (2) the excluding, sﬁspendiﬁg, expeslling, reassign—
ing and transferring of "exceptional" children from
regular public school classes without affording thom due

process of law.

'Ehe problem of pioviding special cducation for.
"exceptional" childrcn (mengally rétnrdcd,.emotiénally
disturbed, physically handicapped, hypuractive dnd other
children with behavioral pooblems) .is one of major propox--
tions in the District of Columbia. The precisc numaber of

such children cannot b stated because the Diastrict has

continuocusly failed to cemply with Scction 31208 of the

-2
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District ol Culumbia Codir which Tuqui?uu a consuag of
all <hlildrun Lgud 3 wo Ladn the bhistrict LG ba takea.
Plginti}fs cntjm;tc that therc e ... 52,000 retarded,
cmqtionull; disturked, blind, denf, and specech ox
learninq disablcd'chi}d;cn,-and parchaps as m#ny as
18,000 of Lhe,g children are not being furnished with

' programs of specialized education.” According to data
preparad by the Board of-Edncaticn, Division of Planning,
Research and Evaluation, the District of columbia pfo—
vides publicly supportaed special eaucation prog:aﬁs of
various descriptions to at least 3880 schoqi age chil-
dren.l/,ﬂqﬁévc;, in a 1971 report to the Departimenit of

. Health, Education and Welfare,Athe‘District of Columbia .
Public Schools adimitted that an estimated 12,340 ﬁandi;

capped children were not to be serwed in the 1971-72

school yuar.a/ ) ’ :

1/ See the followingmports ccempiled by the District
of Columbia Lourd o Education, Division of Planning,
Rescarch and Evaluation

(1) Regulaxly Lvnd:d. special Education Pro-
grams in the District of Columbia DLbllP

Schools, 1970-7).;

(2) ESEA Title III rederal Programs of Special
Bducation in the District of Columbia
Public Schools, 1970-71;

{3) Memboership: Special Education Drograms
and ”eruic.;, 1970--71: Non Public
School Nuscurcos.

2/ seo rcu»oﬂ' clu.lt Lo "‘)_sc"JpL:un oI rojec
Livila 1 Yenr 3970 far the Bdqen
BahlnL|chl (ht;‘.p“," Mdarelr 13, 1971,

Q ==
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Bach of the minor plaintiffs in this case

guialifies as an “"cxooptional' child.

Flaintiifis allege in their compla’®ab o

defendants admit-as Follows:

"PETLR NILLS is twelve years old, black,
and a commnitted dependant ward of the bis
dent at Junior Vil-
lage. He was axcluded from thz Brent Ele-
mentary School on Maich 23, 1971, at which
tiwe he was in the fourth grade. Peter

.2llegadly was a '‘bohavior problem' and was

recensnended and approved for ciclusion by
the "principal. bDeafendants havez not pro-~’
vidad him with a full héaring cr with a

timely and adequate review of his status.

‘Furthermora, Cefandants have failed to pro-

vide for his reenrollment in the District
of Columbia Public Schecols or enrollment in
private school. On information and belief,
.numerous other dependent children of school
attendance age at Junior Village are denied

publlcly suoported education. Peter re-.
"mains excludad from any publicly-supported
education.

"DUANE BIACKSHZARE is thirteen years
old, black, resident at Saint Elizabeth's
Hospital, Washington, D. C., and a dependent
cormitted child. He was excluded Zreom the
Giddings Elementary Schcol in'Octczer, 1967,
at which time he was in the third grade.
Duane allegedly was a "behavior prcblen.”
Defendants have not providad him with a full
hearing or with a timely and adeguate review

© of his status. Despite repeated eiforts by

his mother, Duzne remained largely excluded
from all publicly-supportzd aducaticn until
February, 1971. Educaticn exgexts at the

Child Study Center cexemined Duansz and found
him to be capable of rcoturning to regular

class if supporiive servicesware nrovidad.

Folleowing sevaral articles in the 3
Post and Washincton Stax, Duene was placeu
a reqular sevenih grada clasgrocm on a two-
houxr a day bagis without any catch-up assis-—

e
tance and withoul an evaluation or diagnostic

-4~
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auwothar, Daisy Lidde=)l, at 601 Horton

intowviow ol,any ki
waincd on o wadtivg
grant and is now c

. Duancy has ro-
Lish for o luition
sdnd frame all

publicly-supuoirted alucation.

"GEORGE LINDELL, JR., is cight

years old, biwsck, regident with h

Strect, M. W., Washington, D. C., and
an ATDC recipient. Geerge has never

'éttcnief public qchoc because of the
“adnial-of nis application to the Maury

Elomentary Schoel on h2 ground that he
required a special class. George al-
legedly was reisarded. Defendants
not providad him with a full hearing or
with a timely and adsgyuate revizw of his
status. George remains excluded frem all
publicly-supoort~d educaticn, despite a
medical opanion tiat he is capeble of
profiting iiww schealing, ang despite his
mother's eiicrts to swcure a tu tion grant
dants.

£rom Defendant

Gaston, at 714 9
ingtor, D. C. an
instruction. He has =1
the Taylor Elemezatar
bher, 1969, at which time he wa
first grade. Steven allagedly wa
ly brain-damzzeed and hyupavactive,
exoluded bacavse e wandared aroun
classrocm. Defandants have not o
him with a Full hear
and adequate razview of
was acceptad in the
a private school, pro vided tuition
wasg paid in full in advance. Dcsplto the
efforts of his paronts, Steven hos '
mained on a wo for
tuition grant frca Dificndnnd
and exeluded from all 31:,>li.c_;'j;~
education.
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HUTCHARE WILLIMNIS is sixtecen years old
block, vesideal ol Snial. Niizabaine
Hosnilal, Mashington, DL C., and wnable to

cafford private instruction,  Michael is
epilentic and allegadly slightly wetavded.
‘lie han e2n excluded From the Sh 6 ch}th

School 'since Catober, 1969, at whi, h timc
he wus temporarily hospitalized. There-
- aftor Michael was edcludad from schcol ba-

ecause of haoalth prebloms and scheol absences.
Dafondants have not providad him with.a full
hearing or with a timely and adequate review
“of hiu status. Daspitc his mother's efforte,
and his atbending physician's modical ogmuxon
that h. ~2ould atiend scheol,-Michazl has re-
mained on ¢ waiting list for a tuition grant
and excluced from all prllcly—%uu orted
education. .
t
"JANILZ KING is thirteen years old, black,
resxﬂnnt with her fauher Andrew King, at
27 3- Anacostia Avenue, N. E., Washington, D. C.,
and unable to afford private instruction. She
-has baz2n denied access Lo public schnols since
reouhing compulsory school attend
-result of the rojection of her ap
based on thea lack cf an apoproori
program. Janic2 is Dbrain-dana
with xight HCH‘Dl’gl:, 1-cz.,u'l--
hood illress.
with & full hcarlrg or

>}

D:cvid-

ghate review of hef shtatus. Do
efforts by her parents, Janice has Izen cxcluded
from all publicly-suprorted educatinon. -

PJERCME JAMES is tw
esidant with his mother
ntario avanve, if. 7.,
an AFDC recipient. Jox

o an

OH

and ras bzen totally
Defpndants himve. not giv
a timely and adequato ro

zapite his mother's efforts
public schcol w‘uceﬁent or a
‘Jercme haw remaincd on a walitin:
tuition grant and axcledzd Erem all p
supported cducaticn. " 3

. Although all of the named pinor plaintiffe

;6 they represent is

ane identiiied as Ueqrovs the cl:

sl ihis
action e
placaed dn

ond ol
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not- limited by their race. fThey suz on behalfl of
and repreassnt W)l other Pistrict of Coluwbia resi-~
dents of school age who are cligible for a free

public cducation and who have been, or may be, ex~

cluded .from such cducation or otherwise deprived by

defendanks of accoss éo publicly supported ?ducation.
Minor plaintiffs are pcor and withoﬁtvfinan-
cial means to obtain private instruétionj There has
been no determination that they may not benefit from
specialized instruction.adapted to thgir naeds.
Prio; go tue beginning oé the 1971-72 school year
minor plaintiffs, threcugh their representatives,
sought to obtain publicly supported éducation and-
degtain of them were assured by the school autborif
ties that they would be placed in progréms of publicly
supported education and certain others would be recom-
However, none of the plaintiff children were placed
for .the 1971 rall texm and tﬂey continued to be en-
ti;ely'excluded frdm:ail publicly supported edﬁcation;

After thus trying unsucceéﬁfully to obtain reclief

"from the nrard of Education the plaintiffs filed this

' action on Septembas 24, 19971.

THERE IS MO CENUINE TESUD OF MATERIAL FI\éT

Congress has decrced a system. of publicly

supported cducabtion for the children of the District

¢ ) BN 2
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of Columbin.i’ ‘The Boacd of ﬁducutiﬁﬁ has Lhd-rc~

synh:ibilhﬁy ol anbaindstering that system in ac-

cordance willh™ law and of providing such publicly
~~ . .

supported

DisEE;p

_ﬂucation_hu all of the children of the
., including these "exceptiopal“ éhildrcn.éf
befendants hu;e adinitted in thc;e proceedings

that the? are undér an a%firmativa duty to provide
plaintifis and their cla;s with éublicly snpbo;ted
educ;tion §ui£cd to cach child's needs, inclhdjng
sgccial education and tuition grants, and also, a

* constitutiorally adegquate prior hearing and perigdic
review. Tney have also admittéq that‘they failed to
supply plaintiffs with such publicly gupportcd educa-
tiaﬁ and have failed to'afford them adequate prior
héaring and periodic review. On gécember 20, 1971
the plaintiffs and defendants agrced to and the
Court signed an inte:im stipula@ion and érder‘which

provided in part as follows:

"Upon consent and stipulation of the
parties, it is herehy ORDEZRED thai:

"1, Defendants shall provide plain-
tiffs Pzter Mills, Duane Blacksheare,
Steven Gaston snd Michael Williams with
a publicly~supported cducation suited to
their (plaintiffs') nceds by January 3,
1972. - .

4/ District of columbia Code, 31-101- ot sedq.

5./ JDistrict of columbia Code, 31~103,
O ‘ “8—.”
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©M20 Defoendants shiall provide counciel
for plaintiles, by Joanuavy 3, 1072, a lis®
shewing, for evecy child of school age
then knovn noh Lo he abtonding a publicly-
supporked cducational progrim bocuuse of
suspension, oxvulaion, cxelusion, or any
other denial of placrment, the name of the
child's parent or guardian, the child's
naae, age, address and Lelephone number, the
dale of his suspensiof, cxpulsion, cxclusion
-or "@snial of plucerent and, without attributing
a particular churacteristic to any specific
child, a brcuakdown of such list, shewing the
alleged cauzal characteristics for such non-
attendance and the nusber of children possess-
ing such alleged charactoristics.

"3. By January 3, 1972, defendants shall
initiate cfforts to identify remaining members
‘'of th2 class not pressntly known to them, and
also by that date, shall notify counsel for
plaintiffs of the nature and extent of such
efforts. such cfforts shall include, at a
minimum, a systcm-wide survey of clementary
.and secondary schools, use of the mass written
.and clectronic madia, and a survey of District
of Coluwmbia agencies wio may have knowledge
perktaining to such remaining members of the
class. By February 1, 1972, defendants shall
provide counsel for plaintiffs with the names,
addresses and telephone numbers of such re-.
.maining members of the class then known to

* tham.

"4, Pendirg further acticn by the Court
herein, the parties shall consider the sclec-
tion and compensation of a master for deter-
mination of special questions arising out of
this action with regard to the placement of
children in a publicly-subperted cducational

. program suited to their needs.”

Oon Pebruary 9, 1972, the Board of Bducation
_passed a Rsolution which included the following:

"Special Rducation

"7. A1l vagant authorized spucial educa-
tion positicns, whether in. the regular,
Impact 'Aid, or other redexal budgutis,

- 9.
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shall be filled an ropidly as pussible
within tho ecapalility of the Spleial
Bducacion Ranivénonb.  Doegardless of
the.&apabiliLy of the IXpartment to

£11) vacanhk position:, all funds present-
1y appropriated or allotted for special

‘education, whollher in the regular, Im-

pact naid, or other Federal budgets, shall
be spent solely for spacial education.

The Board reguests the Corporaticn Counsel
to aslh the uUnitoed States Distriet Court
for an extension of time within which to
file a reosponse to plaintiffs' motion for
summary judgment in Mills v. Doard of
Education on tha grcunds that (a) the

Beard intends to enter into a consent judg-
ment declaring the rights of children in
the District '5f Columbia to a public educa-
‘tion; and (b) the Board neseds time (not in
excess of 30 days) to obtain from the As-
sociate Superipiendent for Special Educa-.
tion a precise projection on a monthly
basis the cost of fulfilling those budgets.

The Board dirccts the Rules Committee to
devise as soon as possible for the purpossz
¥ Mills v, Board of Education rules de-
fioing and providing for due process and
fair hearings; and requests the Co:gofa—
tion Cournsel to lend such assistance to
the Board as may be necessary in devising
such rules in a form which will meaet the
requirements of Mills V. Board of Educa-’
tion. ' i - )

.It is the intention of the Board to sub-

mit for approval by the Court in Mills v.
Board of Rducaticn a Memogandum of Under-
standing setting forth 2 ccmprchensive
plan for the educatioen, treatment ard care
of physically or mentally impaired children -
in the age range frem three to twenty-one
yéars., It is hored that the varicus cther
District of Colunpia ngencies cencerned

. will join with the Board in the subimission

of <hiis plan,

®ILt is the further intention of the
12

‘Board to cstablish procedures to implemont

~10-.
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the finding that a1t childven can
bgnefit frem cqusabtion and, have a
right. to it, by providing Cor com-
prehensive health and psychological
appraisal of childeoen and. Che pro-
_vision for cach child of any spocial
education which he may need. The

Board «ill furthe: reguire that no
change in the kind of education pro-
vided for a c¢hild will be nade against
his wishos or the wishes of his parent
or guardian unless he has b2en accorded
a full hcaring on the matter consistent
with due process." '

Defendants failed to comply with that consent order

and thére is now pending bzfore the Court a motion‘of
the plqintiffs to require defendgnts_to show cause

why they should not bhe held'iﬁ contempt for such failure
to comply. ‘ .

‘ On January 21, 1972 the plaintiffs filed a

motion for sumrary judgment and a proposed order and

‘decree for implementation of the proposed judgment and

requested « hearing. On March 1, 1972 the defendants

1¥sponded as follows:

"l. The District of Columbia and its of-
ficers vho are named édzfendznis to this com-
plaint consent to the cntrance of a judgment
declariry the rights of the plaintiff class to
the effecct prayed for in the complaint, as
specified balow, such rights to e prospectively
effective as ¢f March 1, 1972: .

That no child eligible for a publicly
supported cducation in the District of
Columbia public schools shall ba eon-
cluded from a ragular pudblic schcol
assignnent by a Rule, policy, or prac-
of tha poard of Bdueation of the
ia or its agents

:53% such child is provided (z) ade-
quate nlternative cducaetional services

-11-
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suited to the child's necad:, which may
include spreial oducation oo taition
grants, and (b) o constitubionally ade-
quate prior hearing and prriodic scoview

of the child's status, progress,‘and
thc adequacy of any educational altexr-
native.

It is submitted that the entrance of a
declaratory judgmant to titis effect rendars
plaintiffs’ motion for summary judgment
moot. .

"2. For responée to pl&infiffs' motion
for a hearing, deferdants respactfully re-
quest that this Court hold a hearing as soon
as practicable at wnich defendants will pre-
sent a plan to implement tha above daclara-
tory judgment anrd at which the Court may
decide whether further relief is appropriate.”
Ti.2 Court set the date of March 24, 1972,
for the hearing that both parties had requested and
8pecxf1cally ordered the defendants to subnit a copy
of their proposed implementation plan no later than
March 20, 1972.
Oon March 24, 1972, the date of the hearing,

the defendants not only had failed to submit théir’

implementation plan as ordered but were also continuing

order of December 20, 1271. At the close of the hear-

ing on March 24, 1972, the Court found that there

existed no génuine issue of a material fact; orally
granted plaintiffs' motion for summary judgment, and

directed dafendants to ubme to tho Court any pro-

po"od plan Lh~y night havo ou or bcforo March 31,

~12-
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iQYH.Q/ " Tha defendents, other than Causell, £iailed
to ﬁiac any jrroposal wilhin the Lime ﬁircctcd.
However, on april 7, 1972, thexce was sgﬁt to the

. B ciérk of the Court'én behalf of the Board of Educa-
tion nﬁd its cmployees wvho are defendanto i$ thig
case the follcwing dcéuments:

1. A proposed form of Order to b; entered

by the'Court.

' 2. An absftract of a document titlecd "a
Distr;ct'of'Columbia Plan for Idantifiégtion, Assess-
mént; Evaldation, and Placement of Exéeptiénal Chil~
'dren".: . | .

3. A document ﬁitled "A District of Columbia

Plan for Identificataon, Assessment, Evaluation, ard

1/

Placement of Exceptional children' .-
4. certain Attachments and Appehdices to

. this Plan..-: .

‘'

The letter accompanying the documents contained the
following paragraph:

"These. docunents cxpress the posi—
tion of the Board of Educaticn and its-
.. employees as to what should be done to
implement the judgment of the Honorable

Joseph C. Waddy, the District Judge pra-

sidiny over ‘this civil action. The con~

tents of these documents hove not been ‘.
“endorscd by the other defendants in this °

case." :

None of the other defendants have filed a proposed

6/ bofendunt Casscell filed a_sepurate Answer to the
compluint consenting to the relief praved for
and also filed a rpesorsndun in support of plain-
EALLYY propoued Ordur and Duenea.

o .
[E l(: : 3/ ¥ha Beard of Edueation has nob adopted this plan.
T '
94-941 0-73 -8 ~13.-
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order or plan. HMor has any of Lhom adopted the pro-
pozal submitted Ly the Beard of Iducihtion. Through~
oul thetie procecedings it has boun obvious to the
court that the defendants have no common program or
plan for the allcviation of the problems poscd by
this ditigation and thot this lack ©f commnunication,
. cooperation and plan is typiéal and contributes to
the problem.
. - - _PLAINTIFFS ARE INTITIED T0 RELIEF
Plaintiffs' entitlément to relief in this
case is clear. The applicable statutes and regula-
tions and, the Constitution of the United States
require it. -
. Statutes and Rezgulations
3ection 31-201 of the District of Columbia
Code recquires that:
"Every parent, guardian, or other
person residing in the pistrict of
Columbia who has custody or control
of a child betwz2cn the ages of seven
and sixteen yvears shall ceuse said
child. to be regularly instructed in
a public school or in a private or
parochial schcol or instructed pri-
vagly during the Period of ‘each year
in which the public schcols of the
District of Columthia are in session..."
Under Scction 31-203, a child may be "excused” from
attendancae only vhen
“. . . .« upon ecxiainstion ordered by
¢« o [the noa:d o ¥ducation of
the nNistrict of ¢olumninl, [the ’
‘ child] in found to be wnible moene
tally or plynically to wrofit from
atlontener oo sainotls Prowvidod,
. sowever, “that 1 f suzh cmaainafion
O
ERIC
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ehews Ghit such ehild may banefit from
spocihalized insteuecion adapted to his
needs, be sbhall attend wpon such in-
struetion.”
Failure of & parant ko comply with Section
31-201 ‘constitutes a criminal offense. D. C. Code
31-207.  The court nced not belabor the fact that

requiring parcents to see that their children attend

school under pain of criminal penalties presupposes

‘that an eduzationul opportunity will be made avail-

ablz to the children. The Board of Education is

required to make such oppoftuﬁity available. It

has adoptcd rules and regulations-éonsonant with the
statutory direction. . chapter XIII of the Boaxd
Rules contain the follecwing:

3.1 -~ A1l children of the ages hereinafter
prescribed who arc bona fide residents
of the District o Cbluzbia dre en-
titled to admission and free tuition
in the Public Schools of the District
of Colunbia, subject to the rules,
regulations, and ordars of the Board
of Education and the applicable statutes.

. 14.1 - Every parent, guardian, or other person

i residing - permanently or temporarily in
the bistrict of Columbiza ‘who has custedy
or control of a child residing ia the
District of Columbia between the ages of
seven and sixteen yesars ohall cause said

.child to be regularly instructed in a .
public schcol or in a private or varcchial
school or instructed privately during the
period of cach year in which the public

- 8chools of the Dpistrict of Columbia arc

in session, provicded that'irstruction

given in such private or parochial scheol,

or privately, is doemed reasonubly cquivas

lent by the oard of Rduecation to ihoe in-

struction given in the Public Schweolu.
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cation af the bhistrict of
ween writben rocc wdation
Of e : Jonts af Rchonla, § :
aylificate axcusing from attendance at
ud\nnl a cnild whao, vpoen exoanination by
the Dapart of Jupil A al, study
and Attendanes or by iho arlment of
Public Heallh of the bDistrict of Coluwabia,
is found to Lo unible montally or physically
to profit i 1 athendance at sohoeol:  Pro-
ded, howvever, thab if such raination
shews that such c¢hilld aay benefit. from
specialized instruction adapted to his needs,
he shall be reguired to attend such classes.

CoTigal

i

Thus éha Board of Education has an dbligation
to provides whatever specialized iﬁsﬁruction that will
benefit the child. By «failing to provide plaintiffs
and their class the publiclyl$u§ported specialized educa-
tion to which they arc.ontitled, tﬁe Buard of Education
.violates the statutes and its own regulations:

The Constitution ~ Eouxl Preicction and Due Process

The Supreme Court in Brown v. Board of Educa-

347 uPs. 483, 493 (1954) stated:

"poday, education is perhaps the most

importanrt functicn o ctate and local
govermeants. Cempulscry scheol at-
tendancz laws and tha grea
tures for education both de
our reccgnition of the ind
c i
Z
o)

rJrr

monstrate
rtance of
ociehy.
1ce of

educaticn o ‘cux 2
It is requ.red in the ce .
our mest asic pudblic re dities,
even service in the arms focrees. It o
ig the very foundation of good citizen-

ship. Today it is n principal instru-
ment in awakening the child to culturzl
values, in preparing bim for loter pro-
fessional training, and 1'n helping him

to adjust rorelly to hiz' environment.
In ehaosc it is ﬂou tFul that any

child tud Lo

asuccaed

FEaNT ]

3030
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bhe o availabla o all on amal
(uaiaracoring nuspliod)

Bellian v Shiotos, 347 ULG. 497, doeldad the

 same day as Brown, applicd the Brown rationale to the
District of Columbia public schools by finding that:

. "SegxcoaLLOn in public ceducation is not
reascnubly related to any proper
govermunental objective, and thus it
imposes cn liegro children of the Dis-
trict of Columbia a burden that, con- -

"stitutes an arbitrary deprivation of
their likorty in vmolaflcn of the Due
Process Clauae.

In Hobson v. Hansen, 269 .F. Sugp. 401 (D.C.D.q.
1967) qircuit Judge J. Skelly WrighF'consid;;ed the pro-
npuncements-bf'the Supreme Cougt iﬁ the intervening years
:and stated that "...the Court has found the due process
clause of the Fourteenth Amengrant elastic enough to K
‘embrace not mly the First and Fourth Anendments, Jbut
the self-incrimination clause of the Fifth, the sp;cdy
"trial, confrontation and aséist;nce of céuésel elauses
af the Sixth and the crﬁel andlunusual’clause of the
‘Eighth." (269 F. Supp. 40i at 493, c1tation§ cmitted).
Judge ¥right concluded " (F)rom these considorations tﬁe
" court draws the conclusion-;h52~th; doétrine of Eéﬁdi
eéucgtiOnal opportunity--the equal proéectinn clause.in
'ifs application to public school education--is in its
.full sweep a component of due_proccss binding on the
bistriét under the due process clause of the Fiftht

Anendment "

~-37- ..

ERIC |
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In Hebion v, Hoenitn, sapen,ondge Weight

Lomi tliat drnyinq pase pualic sclhoecl éhi]dran cluein~-
tional opportunitics equal Lo that uvnilatic to morc
afflﬁcnt pnﬁlic school. ehdlldren was violative of the
Due Procass Clauselof the Fifth Asendment. A fortiori.,
the defendants’ couduét here, denying piaintiffs and
their class not just an cqual publicly supporécd educa~

tion but all publicly supported education while pro-

viding‘such cducation to other children, is violative

6f the Duz Process Clause.

.Not.only are plainti fs and their qiass denied
the publicly supported -education to which they are éﬁ;
titled many are suspended or expelled from regular schoo%—

'ing or specialized insfruction.or reassigned without any

- prior hearing and are given no periodic review thereafter.
Due procass of law requires a. hearing priof to exclusion,
" terminaticn or clagsificatioﬁ into a special program.

Vought v. Van Bursn Public Schools, 306 F. Supp, 1388

{BE.D. Mich. 1969); Williams v. Dade County Schoul Roard,

~

fman,

441 F. 24 299 (5th Cir. l97l);_Cf. Soglin v. Kau¥

295-F. Suvpp 978 (¥.D. Wis. 1968); Dixon v. Alabama State

Boarxd of Iducation, 294 ¥. 24 150 (5th Cir. 1961), cert.

den., 368 U.S. 930 (1961); oldbera v. Kellv, 397 U.S.

254 (1970) .

1B

ERIC
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g I

' The Ansser of the delonlunts Lo U

Conplainh
contains the follouwing:

"These Mafendants say thoat it ig iwvnssible
o afford pluintiffs the relicf thoy requaest
unlcss: '

.- : {a) The Conjress of the Unitad States
appropriates millions of dollars to. improve
special education services in the District
of Coluvmdia; or’ ' :

- {b) These defendants divert millions
of dollars from funds already oeciVic;l’v
appropriated for other educationzl servica
in order to improve special educaticnaal
services. Thase defendants suggest that to

. do so would violate an Act of Congrass an
woald be ineguitable to children outside
allrged plaintiff ciass.”

This Court is not parsuaded By that contention.

The defendants are required by tha cConstitution

of the United States, the Dlstr;ct of CClLﬂbla code,

.

cand tﬁeir own regulations to provi é a publicly-suzserted.
education for these “ex ceotlonal“ Ehildren. Théix feilure
to fulfill this clear duty to include and retain these
dhi;d;en in the public schéol ﬁystem, cr otherwise pro-

vide them with pub]xcly—fupoortcd odu tion, and their

' . 5allurc to a:ford thom duc process h-nxlrg and periodical
review, cannot be excused by the claim thot thece are

sufficient funds. TIn Goldkara v. Kellw, 297 U.S. 254

{1969) the Supreme Court, in a casc that involved the

right of a welfare recipient to a hearing bafnre tore

mination of his benefits, held that Consbituiicn:)

rights mnst e afferded civizens denvite the

Caletl oM

pense inveleed.  IMe Court stated b poaee Dob, thas Trie

Q ; . D

ERIC
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SlLatds dnboerest that hig fw

fave reaipicnl] payments

nolt. L+ erroncously Leiminaced, clearly oulveicghs the
Statue'y computing concarn o prevent any ineraise in

ite, fizcal and adminigstrative burdens.”  Similarly the

District of Colw toin educating the ox-—

ila‘*s intex
cludcd‘childtcn cloarly wust oulwaigh its intercst in
perserving its financial resources. If ﬁuffiﬁicnt funds
are not availeuble to finanece all of the services and
programs that are nceded and desirable in the system
then the available funds must be expended c)uitabl\ in
such a manner that no child is entirely excluded from a
publi.cly subported educatioﬁ consistent with his neceds
and ability te benefit Fherefrom. The inadequacics of
the District (£ Columbia, Public School System, whethar |
occasioned by insufficient funding\or administrative
inefficiency, certainlyicannot‘be éermittéd to bear
more haavily on the “exceptional or pandic;?pcd ¢hild
than on the nermal child.

: IIviPLE;‘v!_ITIE‘I‘:Tl‘fOLT OF JungaENT

-This‘court has ppinted out that Section 3i—201
of the Disturici of Columbia Code reguires that every
person residing in the District of colnnbia PLoLwho
has custody or control ofa ¢hild between ths ages of-
seven and sixteen years shall cause said child to ke

regnlarly inctructed in a public scheool or in a private

T =20~ f o

frwrs
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, . - S e e——— e L . 8/’
or, narachial sehool or dnstrvated peivately .0 ."7

It is Ltho rcsponuiﬁiiity «f the Bobrd of Education
to provide tho opyor%unitins atul fauilitics for such
instruction.

.. %he Court has determined that the Loard lilke-
wisc has the respensibility for impleiantaticn of the
judgmcnf nnd.decrce of this Court in this chc. Scc-

tion 31-103 of the DPistrict of Columbia Code clearly

. places this rgsponsibility upon the Board: It provides:

"The Beurd shall dztermine all ques-

. tions of gensral policy relating to
the schools, ‘'shall appoint the execu-
tive officers hereinaiter providsd for,
define their duties and direct expendi-
tures.” . S T '

The lack of communication and cooperation between the

Board of Education and the other defendants in this ac—

2

tion shall not be parmitted to deprive plaintiffs an
their class of publicly supported educatign. Section

31-104b of the District of Columbia Code dictates that

. the Board of Education and the District of Columbia

Governmant must coordinazte educational and municipal

functions:

“(a) The Board of Education and the
Commissionzr of the District of Cclurkia
shall jointly, davelon procedures to assure
the moximum coorsination of cducationzl

- and othazr municipal prégrams and services
in achiewvin: i i efuca-.
tional swvstom an

faci

SRk
2rIacTivd

o

3

such matters as -=

*(1} dasign and construction of edu-
.cationol facilities to accomodste ciwvic and
commnnity aviivities such as roovzoation,

8/ ‘Thiu RO I ! ey Do
Dare: . 5 - :

wmind
——-Lham

T

i e TR NV



O

ERIC

Aruitoxt provided by Eic:

114 -

adult and vocabtional
and Oilor camnuei by je

R 0*) RN ATE RS
facilitics duving nonachool bours for coie
muity parposes;

ttion, and traduing,

LLOn g

s of aduaationnl

"(2) utilization off muniocipal services
such ag¢ police, sanitabion, recorceabional,
mainbtenance sdtvices to enhance the effecoiive-~
ness and stature of the schoc’’in the com-
muni.ty;

"(4), arranuoments for cost-sharirg and
| Mty niro-
dugnticnal

"(5) other matters of mﬁtﬁal.intercst and
concern. -

?(b) The Board of

=%
el

Commi

servic
mutunl

If the District of Columbia Govermment: and the
Bourd of Education cannot jointly develop the procedufcs
and prog:ams-nccessary to impiement thés Ccﬁrt's oxder
then it shali bg the responsibility of the Board of
Education to present éhe irresolvable issue to thé Court
for resolution in a timely manaer so that plainﬁiffs and
their class may be afforded their constitutional and
statutory rights. If any dispute shéuld arise between
the defendants which rnquircs for its resolubion a degree
éf Expcrtise in the field of educatisn'not possessed by
the Court, the Conxt will appoint a sp:~i}i mastor pur-

sunnt to the provisions of Rula 53 of the Pedoral Rules
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of Civil Procedure to assisk the Court in ruezolving
the-issue.
-, :

, Inasmuch as the Board of Education has pre-

éantcd for adoétion by the Court a éfoposed "O:dgr

and Decree" embodyihg ;ts preseht ?lqns for tﬁe iden;
;ification of "cxeoptional® cliildren. and p?oviaing »
fdr-their publicly supported_gagcatinn, including a

time taﬁle, and éﬁrther requiring the ﬁoé:d to fégmulate

9/

and file with the Court a mcre comprehensive plan,=
the Court will not now appbinp a special master as was

rgquesféd by plaintiffs. Desvite the defendants'

- "
.

failure to abide by Fhe proviéions of fhe Court's pre-
vious orders in this case énddespité the defendants®
continuing failure to_proviﬁe ;n.eduéation for th#sé
.children, the Court is felucfant to arrogate.to itself
the rcséonsibility'of’adﬁinistéring this or>any othgf

' aspect of the Public Séﬁgoiﬁéystem of the District of
Columbia through £he veHicle of a special master.
Neverthelcsé, inaction‘brfdelay 6n the .part of the de-

. féndants, or failure by tﬁe dcfendasts to implement the
jﬁdément and decree hercin within the timé‘Specif'bE
fherqin will result in thﬁ_immcdiaté appointment of.a

special master to overseo and direct such . implementa-
tion undex the dixcction of this CourtT he Courh
\ o .

will includs. as o part of its judiment the proposad
Uonrder and pzexed submittod-dy tha board of Lduealtion,

97 Wi pelainti
7

b, prooehite

Pt proponed Dedor gl bBaeceoe® guagosts
dite Bnblon siadlar to Lhoca o
Q Jraceed Dy e Pendand, ook o edurslion.,

ERIC '
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<A adnoe ok by the Court, and will re-
tain jurisdiction of the causce to asswre“prompl .

jmplemesntetion of the judgment. Plaintiffs' motion
to reguire certain defendants to show cause why they
should not be adjudged 3n contempt will be held in

abeyance for £% days.

JUDL%&-XRI"’J.‘ .';\.ND DECREE

Plaintiffs Eaving filed their verificd com-
'plaint séeking an iqjdncti&n and @eclaration of fights
as set f§rth ﬁcre fully in the verified conmplaint and
the pruyer‘for relief containad'yherein; énd haviné
moved this ééurt for sumﬁary judgment pursuant to
.Rulé 56 of the Federal Rules‘of_civil Procédure, and
this Court having rcviewéé thel;ecofd of this cause
including.plaintiffﬁ"Hotipn, plcadingé,‘affidaﬁits, o
and cvidence and argwaents in support thareoﬁ,lapdvde;
fendants™ affiaﬁvit, pieadings; and.cviéange and.aféﬁ-

ments in” support thereof, and the preceedings of pre-trizl

-

.conferences on December 17, 197), and Janvary 14, 1972,

it is horcby O2DZRED, ADJUGEDAND DICRZED that summary

“jadgment in faver of plaintiffs and agoinsit defendants

N N ) N . N
bo, ond it iz, hereby. granted, and judyment is en-
B g g

b

tered in this action ag follows:

L: Uhat no ¢hild cliginle for a Tablicly sape

poerted cducaiien in e Listrict of Colunbhia public

schoals shall fun exelnded From o regular publie schood

O
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assiquuicnt by a Kule, policy, or practice of the

RBoard of Eduaation of the Diatrict of Columbin ov

its agahts unless such child is provided (a) adequate

-~ . alternative cducational services suited to the child's

nceds, which may include spacial education or tuition

-

grants, and (b} a constitutionally adequate prior hear-

ing and periodic reviow of the child‘é status, progress,

and éh; éd?quacy of an; cducaﬁiongl alternﬁ;ive.

° 2. The defendants, thei; officcrs, ;génts;
serQantgi employee;,_and attornéys and éll those in ac-

. tive c@ncﬁft or pérticipation wiih them are heréby en-.

joined from maintaining, enforcing or otherwise con=-

-éinuiﬁg in cffect'ény and all rulés, ﬁolicies and prac-.

‘tices which exclude plaintiffs ‘and the members of the

".-class’ they represent from a regular public school assign- . -

..ment without providing them at public expense {a) ade-

quate and immediaté.alternqtive education-or tuition
grants, consistent with their needs, and (b) a consti-
: L . tutionally adeguat: prior hearing and periodic review

of their status, progress and the'adéquacyléfﬂaﬁf edu-

:-cational altcrnativcs;'and'it"is fugther_ORDéRED that:
3. The District of Columbia'éhail proviéé
" to each child of 'school age a free and suitégle pﬁfiicly—
shppo§£cd education'rcgardlcsﬁlof the dogree of the
.child's nental, thnical or Emotionﬁl diﬁahilitg;br ime-
" pnirfmbﬁf;; Fur;ﬁermorc; dcfonﬂgnts shall not cgcludé

any ehiled renidest in the Dishrict of Colusbia fxem- such

E l{i C : ' =205

Aruitoxt provided by Eic:
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. T «
* publicly-supported educabion on the basis oL 0 Gham
of insufficient vehoureces.

< 4. Defendanbs shall not sﬁupcnq a child

from the public scheols for disciplinary reasons for

any poriod in excess of two days without affording
him a hearing pursuzsnt to the preovisicns of Para-

graph 13.f., below, and withcut providing for his

cducation during the period of any such suspsznsion.
. §. Defendants shall provide each identified

" member of plaintiff dlass with a publicly-supported.

) education .suited to his needs within thirty (30} days

of the entry of this order. With regard to children
wﬁo later come to the attentién of any deferdant, with-

in twenty (20) days after he becomes known, the evalua-

tion (case study approach) culled for in paragraph 9

below shall be completed and within 30 days. after com—
pletion of the evaluation, placement shall be made sé_
as to provide the child with a'publiély supported edu-

cation suited to his needs.
In either case, if the education to be pro~
' ~ ’ ' ’ .

* vided is not:of a kind generally available during the
. " . ’ .~ . . - s . . .
summer vacation, the thirty-day limit may bz cxtendad
for children evaluated during summer mqnthﬁqtomalﬁow~~v

; : -t 7 : .

. their educational programs to bagin at the'cpenipg of
school in Seplenbe:. ' ’ ’ :

ERIC L
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G.  Dalondants shall crase anuouncanehin
and noticos to ba p]:ur.;cd in the \-.'u::‘ni_m;i:on 1"0-;.[:.,
Mashingten q"")-“J]l" ews, and the Af*m—nmcricun,
in all 1"u-; publishe “fnr a three wealk perxiod
éonnéncing within five (5) days of the entry bﬁ

-

thig onrdov, theretfter at guavterly intervals,

spot annocuncanments to be made on

and' shall ca
Lclou iaion and ro si:a‘-:ions'ﬁ:"ar twenty {20) con~
secutive days, co.v-uanc:mg within five {3) days of

the entry of this order, and therea

er ‘at quarterly

intexvals, advising residmits T off the. Digtrict of

‘colwibia that-all childrén, yegardless of any handica
g

or other dl..uh.’L]JJ.)’ have a rirht to o publicly-sup-

portad cdueation ,uJicd Lo theil needs, and informing

the parents or guardiang of such chJ.]c': n of the pro-
:
cedwres reguired to enroll their children in an appro-

priate oc‘:uc:-r inns:

:1 program.  Such annonncements should.
include the J.i.s;t.i.ng of- a spzcial answering scxvice

telephonz rapbar o ba estublighad by defendants in

orc“ﬂ]. i.o (a) co

ile the panes, addresses, phone numbars

of uch chi L]U'C‘n' ‘no are prosa atly not at "c'xdnxq schaol

' .

andl (]J) provids :l'unh"f informeiion to ’r.hcir paronts or

K gu:.x_rai:m:: as to the procedures reguired to enroll their

children in an approy diate cdueationul program.

7. \'.‘j.thi.h't\-.‘{f.nl'.}'—.[.i.\'c: (2%) duyn off the r-:x.zl'.a.‘y

af Lthis ovd o, dofandauta shall file with the Clark of.

2y e

this Cowrl, an upe-bto-dnte lint shewing,  For o

of ihe el a 5

7



pauent ‘ou guerdica, dhe ehi s e,

L8 nu 2, Lhie date off his suspuncion,

-

cxpulsion, erelusion ov deninal of placomant and,

thont altsibubing a vnocticular characteoristic to

auch Llist; show-

ing the alleged causzl chuvnclkeristics for such non-

abbeadanes (o.g., cdveeble wmenbally retarded,. train-

cable mentally retandad, cemotionally disturbked, spae-

;

cifice leerning disabili

pled/othor health

«

impaired, hiaving i

dired, visually iopuired, mulltiple

T 0f

hildren possassing each.

[#]

hundicappud) and thoe

- suit allegsd charactor

8. Jotice of orduer shall he given by -
defendants Lo the parent ov guardian of cach child
’ /

the Pistrict of Colwabia wiho i now, or.

‘res

wag during the 187172 school yeur ov the 1970-71 .

.school year, excluded, suspanded ox expellaed from pub-

vams or otherwis

Licly~supported cedueational pr denied
. ) - ’ .

a fall and guitable publicly-supported eduzation For

any paricd in axeeas of twoe days. Such notice shall

inceiande a stotenent ch &

auilad to his

LY B soni by rogiote

Thia osdey, ol

o
hel
r3

(%) dnyf

{5} dasen o

‘e IR

T nopenend oy poeerenba onogneed
Q
ERIC
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o ntilice pubhlice or

privide ag

e o evalueain the oduanbion:l needs

iacd teme

ol a1l idnnti Lonal® chiildren and, within

file with ithe Clers of’

aing the provision ol
ciucational sanvices whare roquirsd.

h. '])::-.'rmdnn'cs, within twanbky (20) days of

Pl
P
b2
e
fed

. .ol

oudar, shall, aleo sulait such
P rw.;ﬂ.:. to each parent or guardian of such child,

cively, along with a notificetion that 2f thuy

resy

objeet to such propoged plicemoent within a pariod of

timz to ba Fined by the i

‘or by tha, Court, thoy
zr.z’:;,rv'l-.:\'\'l-:' theix ...jC::i rrn h:-‘;:.d by .u Noaviig Offidoer
KRY z:c-:;w:rdance: with procodusas reglired in Racograph
13 &, ];:..'.

o 0. a.  Within

en ry of this wor da

Derh of tho Courd,

ve plian

cless

Loralarms and exoont

have undonrishan or proyohe

B T UL vy SO
SOWALIN GOl

Q
EMC o - _
R o-m-y - .
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e Lo overc
of praior educa
(3)
p:‘v“vn ranh, .
roguirensnts
. 11, "whe defendants
port to this Court on theix porFormance within forty-
Tive (45) days of the m.try of .i_his order. Such report
shall. zhow:
(1) " whe adequiey of D iaplementa-
- - tion of jla Lo lncate,
evaluate and qL s a1l mewhars
of the claus. -
- (2) ‘'ihe mubox of whe have .
Dhuan plueod, of thair
’ pylacomenis. ) )
{3} une FTREIbS cenhon
12, "

of this order, defendarts shall Flle with thic Cowrt.a

repoct shewing the cxpunclion from or corrcchion o.«":

Wil rogurd o

Prst "~)\~.1.'.;u\ ,'!'.Ll.“'.ip(;:;‘.::i()'.'is?, ov melug ko

in o viclacicn Ff forth in

&
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‘Hgariny of

Cof thn Disirict of Ccol

Parasonie bl

Lita plan Lot proceducos

pursnant Lo vuesadionn, T ihzir coun

may- nbitach Lo nuch sludeabs! recoids any elavi Dyl

alo

or ¢uplon infomucition whieh the pasend, gu“"drxn,

or counsel may doim . agy )pr

L

.13, Meaving Procsdares.. .

QA

tha plaintiff elass is to

TeGe cc.L coationz

bz provided with a public

suitazd o his needs, wilhin the conbexl of a

nuL among the alteinative programs of

aent in o regular public school class

ancilllary services is proeferable to

\45.1:11 OPE O

nt in a special school clags.
. - b

pluec

. afore pluCan B} mcmbﬁr.of.thm class in
‘such a JARN L F TNl lafoncgntz'qhall nﬁtrﬂ'lﬁﬁ'giaunL ovy B
gun wdian of bha PLoy 205 o(’ c-duc.uL_\ onzﬂ )pi.acc;n::n't, the
reasons thcfcfor, nnd‘the right té‘a hcéring'bcforu.a l

H

cex 3£ there is an olvjection to ths place~

ment proposed.  any such hearing shall be held in ac-

cordonce with the provizions of Paragraph 13.e.. bhulos.

G. nareinnftcr, children who are reuldents

and are thought Tv any of

the delendants, or ly oF sents or guadinng,

ciak aduoation, ahadl

108 a pragram of

wrod From oox La, nor dhoniod

i in, brans

wn undasg dedeneonis

“
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Bed iy paveobs ou o guaedd
placcent, trmior o dealal, the u-.'-,u ns eaafo

and off

1 hafore a Hearing OF-

Yo Lho placs

_ lransier ¥ L

chall Lo *z:.d in sudance with the |2 covisions Of

1.'.'1rag soyh o A3La., hoelow, .

d. nafen shull nct, on yrounds of

uﬂu-'—cchool Ll‘zm"—"-‘:., o)y any othexw

post

dendal of access to rcgular 'inst:uu_tj,cm in the pub

schools to any ¢hild for more lmn tvo :L.} 8 withou

ing tha c‘nl]d"' porent” or gun Ld m of

- praposaed o TOeAL0ns 1:1‘.ei:cfc:r, and of tha

hearing I re a Nupring Of in m:.c:o-d Meidl
provisions of Paragraph 13..1'., below,

e, Whenover defendn \"5; Lalie action roga

<

a child’s placenent, denial of placemnnt, or Lyans

ns descirii d in Pa :p’h 13.h. on 13.e., @,

ghall be follownd. _

(1} J't!at.*',(sr: regeirad he

shall Lie given i

"reginte

' o or guind

cause tha exclugion '.;u.'m::r;:;ion, aMpuls
’ Py

hopray:

r,

Any. svch heavings

ion,

lic

'\2

such

rding
fexr,

the




Flay gavenar action
in Qolodild;

(1) 2

Al sbaee &

cougal

‘pezed

{(¢) describa any alternative cdueca- .,

.

tional opportunities available on
17}

nt o fcmporu:y ba
(d) -infoma the parent or guardien of
the right tq object to. the pro-
posed zction gt a hearing Laforc
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Section 8-325 to Regulation Chapter 8: Special Education

In the United States District Court for the Bastern District of Pennsylvania
under Civil Action No. 7142, effective June 18, 1971, the Commonwealth of
Pennsylvania entered into and agreed to a Stipulation pursuant to which the
Court ordered that certain procedures be adopted and implemented by the State |
Board of Education. The Stipulation requires compliance with certain
procedures before any change in the educational status of a mentally retarded
child or a child thought to be mentally retarded whethe: by exclusion or
postponement of admission or excusal or in 1y other fashion formal or

informal.

The State Board of Education was advised by counsel that it had no choice but
to adopt Section 8w325. ‘

 8-325 Notice and Oppnriunity of a Due process Hearing

A. In the United States District Court for the Bastern District of Pennsvivania
under Civil Action No. 71-42, effectivc June 18, 1971, the Commonwealth of
Pennsylvania entered into and apreed to a Stipulation pursuant to which the
Court ordered that certain proccdures be adopted and implemented by ihe State
Board of Education. The Stipulation requires compliance with the follrwing
procedures before any change in the educational status of a mentally retarded
child or a child thought to bc mentally rctarded whether by exclusion or pnste
=% ‘ponemcnt of admission or excusal or in any other fashion formal or informal.

N B. Definitions .

1. "Change in educational status' shall mean an assignment or re..agsignmgnt,
based on the fact that the child is mentally rctarded or Uk ht to be
mentally retarded, to onc of the following educational assi'-sents:
Regular EQucation, Special Bducation or to no assignment. ¢ from onc type
of special education to another. :

2. "Department” shall mean the Pennsylvania Department of Bducation.

3, nSchool District" uhall mean any school district in the Commonwealth of
' pennsylvania.

’ 4, "intermediate Unit" shall mcan the intermediate units as PtOVidéd by the
Pennsylvania School Code.
b .
5. vRegular Bducation" shall mean education other than special education.

6. "Special Education' shall mean special classes, special schools, education
‘and training secured by the local School district or intermediate unit
outside the public schools or in special institutions, instruction in the
home .and tuition reimbursement, as provided in’ 24 Purd. Stat. Sec. 13-1371
through 13=1380. : '

4 94-941 O-173-10 : .
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C. No child, aged 5 years, 6 months through 2% years, who is menzally

retarded or who is thought by any school official, the intermediate unit,

or by his parcnts or guardian to be mentally retarded, shall be subjected to

a change in educational status without first being accorded notice and the
opportunity of a due process hearing as hereinafter p§escribed. This provision
shall also apply to any child who has never had an ed cational assignment.

D. A due proéess hearing shall be followed before a change can be made in the
educational status of a child mentally retarded or thought to be mentally

retarded.

1. Whenever any mentally retarded or allegedly mentally retarded child,
aged five years, six months, through twenty-one years, is recommended
for a change in cducational status by a school district, intermediate
unit or any school official, notice of the proposed action shall first
be given to the parent or guardian of the child.

2. Notice of the probosed action shall be given in writing by registered
mail, return receipt requested, to the parent or guardian at the last

known address of the child.

3.  The notice shall describe the proposed action in detail, including
specification of the statute or regulation under which such action is
proposed and a clear and full statement of the reasons therefore, in-
cluding specification of any tests or reports upon which such action
is proposed.

4. The notice shall advise the parent or guardian of any alternative
educational opportunities, if any, available to his child other than

that proposed.

5. ‘The notice shall inform the parent or guardian of his right to contest
the proposed action at a full hearing before the Secretary of -
Education, or his designee, in a place and at a llme convenient .to
the parent, before the proposed action may be taken.

6. The notice shall inform the parent or guardian of his right to be

* represented at the hearing by legal counsel, of his right to examine
before the hearing his child's school records including any tests or
reports upon which the proposed action may be based, of his right to -
present evidence of his own, including expert medical, psychological,
and educational testimony, and of his right to confront and to cross-
examine any school official, employee, or agent of a school district,
intermediate unit or the department who may have evidence upon which
the proposed action may be based.

7. The notice shall inform the parent or guardian of the availability of
various organizations, including the local chapter of the Pennsylvania
Association for Retarded Children, to assist hiw in connection with the
hearing and the school district or intermediate unit involved shall offer
to provide full information about 8uch organization to Such parent or
guardian upon request. )

o
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The notice shall inform the parent or guardian that he is entitled under
the Pennsylvania Mental Health and Mental Retardation Act to the Sezvices
of a iocal center for an independent medical, psychological and educational
evaluation of his child and shall specify the name, address, and telephone
number of the MH=MR center ir his catchment area.

The notice shall specify the procedure for pursuing a hearing, which
procedure shall be stated in the for of a letter such letter form to be
prescribed by the Secretary of Education and which form shall distinctly
state that the parent or guardian must fill in the form and mail the same
to the school district or intermediate unit involved within 14 days of the

date of the receipt.

If the parent or guardian .\0es not exercise his right to a hearing by
mailing in the form requesting a hearing within 14 days of receipt of
the aforesaid notice, the School district or intermediate unit involved
shall send a second notice in the manner prescribed by paragraphs

D 1-9 above in the form of a letter such letter form to he prescribed
by the Secretary of Bducation and which notice shall also distinctly
advise the parent or guardian that he has a right to a hearing as
prescribed above, that he had heen notified once before about such
right to a hearing, and that his failure to respmd to the second notice
within 14 days of the receipt thereoff will constitute his waiver to a
right to a hearing. Such form shall provide for requesting a hearing
of the type specified in paragraph I 9 above.

The hearing shall be scheduled not sooner than 20 days nor later than 45
days after receipt by the parent or guardian of the responded~to request
for a hearing from the parent or guardian.

The hearing shall be held in.the local district and at a place reasonably
convenient to the parent or guardian of the child. At the option of “he
parent or guardianm, the hearing may be held in the cvening and such option
shall be set forth in the form requesting the hearing aforcsaxd.

The hcarlng officer shall be the Secretary of Educatxon, or his designee,
but shall not be an officer, employee or agent .of any local district or
1ntermedxate unit in which the child resides.

The hearing shall be an nral, personal hearing, and Shall be Publxc unless
the parent or guardian specifies a closed hearing.

The decision of the hearing officer shall be based solely upon the evidence
presented at the hearing.

The local school district or intermediate unit shall have the burden of
proof.

‘A stenographxc or other transcribed record of the hearing shall be made

and shall be available to the parent or guardian or his repreaentative.
Said record may be discarded after three years. e

c
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The parent or guardian of the child may be represented at the hearing by
legal counsel of his choosing.

The parent or guardian or his counsel shall be given reasonable access
prior to the hearing of all records of the school district or intermediate
unit concerning his child, including any tests Or reports upon which the
proposed action may be based.

The parent or guardian or his counsel shall have the right to compel the
attendance of, to confront and to cross-examine any witness testifyihg
for the school board or intermediate unit and any official, employee or
agent of the school district, intermediate unit, or the department who
may have evidence upon which the proposed action may be based.

The parent or guardian shall have the right to present evidence and testimony,
including expert medical psychological or educational testinony.

No later than 3JO days after.the hearing, the hearing officer shall render
a decision in writing which shall be accompanied by written findings of
fact and conclusions of law and which shall be sent by registered mail to
the parent or guardian and his counsel.

Pending the hearing and receipt of notification of the decision by the
parent or guardian, there shall be no change in the child's educational

statuss .

Notice and the opportunity of a due process hearing, as set out in paragraph

¢ and D above, shall be afforded on and after June 18, 1971 to every child who

is mentally retarded or who is thought by .any school official, the intermediate
unit, or by his parents or guardian to be mentally retarded, before subjecting
such child to a change in educational status as defined aerein.
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PENNSYLVANIA ASSOCIATION -POR
RETARDED CHILDREN,
NANCY BETH BOWMAN, et al, .
Plaintiffs ) *

CIVIL ACTION
NO. 71e42

Ve

COMMONWEALTH OF PENNSYLVANIA,
DAVID H. KURTZMAN, et al.

ORDER, INJUNCTION and CONSENT AGREEMENT

AND NOW, this 7th day of October, 1971, the parties
having consented through their counsel to certain findings and conclusions
and to the relief to be provided to the named plaintiffs and to the members
of their class, the provisions of the Consent Agreement befween the
parties set out below are hereby azproved and adopted and it is hereby
80 ORDERED.

And for the reasons set out below it is ORDERED that defendants
the Commonwealth of Pennsylvania, the Secretary of the Department of Edu-
cation, the State Board of Education, the Secretary of the Department of
Public Welfare, the named defendant school districts and intermediate
units and each of the School Districts and Intermediate Units in the
Commonwealth of Pennsylvania, their officers, employees, ngents and suc=
cessors be and they hereby are enjoined as follows:

(a) from applying Section 1304 of the Public School Code of
1949, 24 Purd. Stat. Sec. 1304, so as to postpone or in anyway to deny to
any mentally retarded chzld access to a free public program of education
and training;

(b) from applying Section 1326 or Sectinn 1330(2) of the
School Code of 1949, 24 Purd. Stat. Secs. 13-1326, 13-1330(2) s0 as to
postpone, to terminate or in anyway to deny to any mentally retarded child
access to a free public program of education and training;

(c) from applying Section 1371(1) of the School Code of 1949,
24 Purd. State. Sec. 13-1371(1) so as to deny to any mentally retarded child
access to a free publ:c program of education nnd tta:n:ng,

(d) from applying Section 1376 of the School Code of 1949,
24 Purd. Stat. Sec. 13-1376, so as to deny tuition or tuition and
maintenance to any mentally retarded person except on the same terms as
may be ipplied to other exceptional children, including brain damaged children
generally;

(e) from denying homebound instruction under Section 1372(3)
of the School Code of 1949, 24 Purd. Stat. Sec. 13-1372(3) to any mentally
retarded child merely because no physical disability accompanies the
retardation or because retardation is not a short-term disability;

(£) from applying Section 1375 of the School Code of 1949,
24 Purd. Stat. Sec. 13-1375, 80 as to deny to any mentally retarded ch:ld
access to a free public program of education and training;
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(g) to immediately re-evaluate the named plaintiffs, and to
accord to gach of them, as soon as possible but in no event later than
October 13, 1971, access to a free public program of education and training
appropriate to his learning capacities;

(h) to provide, as soon as possible but in no event later than
September i, 1972, to every retarded person between the ages of six and
twenty-one years as of the date of this Order and thereafter, access to
a free public program of education and training appropriate to his learning
capacities;

(i) to provide, as soon as possible but in no event later than
September 1, 1972, wherever defendants provide a pre-school program of
education and training for children aged less than SixX years of age, access
to a free public program of education and training appropriate to his
learning capacities to every mentally retarded child of the same oge.

The above Orders are entered as interim Orders only and without
prejudice, pending notice, as described in Paragraph 3 below, to the class
of plaintiffa and to the class of defendants determined in Paragraphs 1 and
2 below.

Any member of the classes so notified who may wish to be heard
before permanent Orders are enteged shall enter his appearance and file
a written statement of objectioni with the Clerk of this Court on or before
November 10, 1971, Any objections so entered will be heard by the Court
at 10 o'clock on November 12, 1971.

S/ Judges Raymond J. Broderick
Arlin M, Adams

Thomas A. Masterson



O

ERIC

Aruitoxt provided by Eic:

Y

© 143

v

CONSENT AGREEMENT

The Complaint in this action having been filed on January 7,
1971, alleging the unconstitutionality of certain Pennsylvania statutes and
practices under the Equal Protection Clause of the Fourteenth Amendment
and certain pendent claims; a three-iudge court having been constituted,
after motion, briefing and argument ‘thereon, on May 26, 1971; an Order and
Stipulation having been entered on June 18, 1971, requiring notice and a
due process hearing befoxe the educational assignment of any retarded
child may be changed; and evidence having been received at preliminary
heariag on August 12, 1971; :

Now, therefore, this 7th of October 1971, the parties being
desirous of effecting an amicable settlement of this action, the parties
by their counsel agree, subject to the approval and Order of this Court,
as follows: .

I.

1. This action may and hereby shall be maintained by
plaintiffs as a class action on behalf of all mentally retarded persons,
residents of the Commonwealth of Pennsylvania, who have been, are being,
or may be denied access to a free public program of education and training
while they are, or were, less than twenty-one years of age. .

It is expressly understood, subject to the provisions of
Paragraph 44 below, that the immediate relief hereinafter provided shall
be provided to those persons less than twenty-one years of age as ‘'of the
date of the Order of the Court herein.

2. This action may and hereby shall be maintained against
defendant school districts and intermediate units as a‘class action
against all of the School Districts and Intermediate Units of the Common-
wealth of Pennsylvania.

3. Pursuant to Rule 23, Fed. R. Civ. P., notice of the
éxtent of the Consent Agreement and the proposed Order approving this
Consent Agreement, in the form set out in Appendix A, shall be given as
follow, .2 . . o

(a) to the class of defendants, by the Secretary of
Education, by mailing immediately a copy of this proposed Order and
Consent Agreement to the Superintendent and the Director of Special
Education of each School District and Intermediate Unit in the Common-
wealth of Pennsylvania; ’ C0 -

(b) to the class of plaintiffs, (i) by the Pennsylvania
Association for Retarded Children, by immediately mailing a copy of this
proposed Order and Consent Agreement to each of its Chapters in fifty~four
counties of Pennsylvania; (ii) by the Department of Justice, by causing

" an advertiscment in the form set out in Appendix A, to be placed in one

newspaper of general circulation in each County in the Commonwealth; and
(1ii) by delivery of a joint press release of the parties to the televicion
and radio Stations, newspapers, and wire scrvice-in the Commonwealthe

II.

4, Expert testimony in this action indicates that all
mentally retarded persons are capable of benefiting from a program of
education and training; that the greatest number of retarded persons,
given such education and training, are capable of achieving self=-sufficiency,
and the remnining £aw, with auveh eduration and trainisu, nrve chpahle of

.
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achieving some degree of self-care; that the earlier such education and -
training oegins, the more thoroughly and the more efficiently a mentally

retarde¢ person will benefit from it; and, whether begun eariy or_not,

that a mentally retarded person can benefit at any point in his life and °

develiopment from a program of education and training.

5. The Commonwcalth of Pennsylvania has undertal en to

provide a free public education to all of its children between the ages of

six and- twenty-one years, and, even morc specifically, has undertaken to -

provide education and training for,all of its exceptional children,

[J8 Having undertaken to provide a frcc.public education to

all of its children, including its cxceptional chiidren, the Commonwcalth
of Pennsylvania maY not deny any mentally retarded child access to a free
public program of education and training. '

7. It is the Commonwcalth's obligation to place each

mentally retarded child in a free, public program of education and training
appropriate to the child' s_capacity, within the context of a presumption
that, among the alternative programs of education and training required

by statutc to be available, placement in a regular public school class is
preferable to placement im a special public school class and placement in
a special public school class is preferable to placement in any other type

of program of education and training.

Section 1304

24 Purd. Stat.

II1. .

8. Section 1304 of the School Code of 1949, as amended, .
Sece 13~1304, providess

“"Admission of beginners

The admission of beginners to the pullic schools

shall be confined to the first two weeks of the

annual school term in districts operating on an

annual promotion basis, and to the first two

weeks of either the ficst or the sccond semester

of the school term to districts operating on a semi=~

annual promotion basis. Admission shall be limited

to beginners who have attained-therage.of- five years

and sevep months before the first day of September . . . '
if they arc to be admitted in the fall, and to thosg

who have attained the age -of five ycars and seven

months before the first day of Februacy if they ajfe’

to be admitted at the beginning of the second

semester. The board of school directors of any

school district may admit beginners who are icss

than five years and seven months of agc, in

accordance with standards prescribed by the State

Board of Education. The board of school directors -
may refuse to accept or retain beginners who have

net attained a mental age of five ycars, as .
determined by the supervisor of special education ’
or a properly certificated public schoecl

~sychologist in accordance with standards prescribed

by the State Board of Education.

"The term 'beginners,' as used in this section, shall
mean any child that should enter the lowest grade of
the primarcy school or the lowest primary class above .
the kinderganrten level."



O

ERIC

Aruitoxt provided by Eric

145

amed School Districts and Intermediate Units, on their own behalf

n behalf of all School Districts and Intermediate Units in the Common-
wealth of Pennsylvania, each of them, for themselves, their officers, "
employees, agents, and successors agreée that they shall cease and desist

T 9. The Secretary of Education, the State Board of Education,
¢ .
:

‘from applying Section 1304 so as to postpone or in any way to deny access

to a free public program of education and training to any mentally retarded
child. .

10. The Attorney (eneral of the Commonwealth of Pennsylvania
(hereinafter "the Attorney Gener -1") agrees to issue an Opinion declaring
that Section 1304 means only that a school district may refuse to accept
into or to retain in the lowest grade of the tegular primary. school or the
lowest :egular primary class above the kindergarten level, any child who
has not attained a mental age of five years.

1l.. The Attorney General of the Commonwealth of Pennsylvania

shall issue an Opinion thus construing Section 1304, and the State Board

of Education (hereinafter "the Board") shall issue regulations to implement
said construction and to supersede Sections 5-200 of the Pupil Attendance
Regulations, copies of which Opinion and Regulations shall be filed with
the Court and delivered to counsel for plaintiffs on or before October 25,
1971, -and they shall be issued and promulgated respectively on or before
October 27, 1971. 3

: -

12. The aforementioned Opinion and Regulations shall

(a) prov;de for notxce and an opportunity for a hearing as set out in this

. Court's Order of June 18, 1071, before a child's admission as a beginner

in the )owest grade of a regular primary school, or the lowest regular
primaty class above kindergarten, may.be postponed; (b) require -the
automatic re-evaluation every two years of any educational assignment other
than to a regular class, and (c) provide for an annual re-evaluation at

the request of the child's parent or guardian, and (d) provide upon each
such re-evaluation for notice and an opportunity for a hearnng as set out
in this Court's Order of June 18, 1971,

13. The aforementioned Opinion and Regulations shall also
require the timely placement of any child whose admission to regular
primary school or to the lowest regular primary class above kzndergarten
is postponed, or who is not retained in such sciwool or class, in a free
public program of education and training pursuant to Sections 1371
through 1382 of the School Code of 1949, as amended 24 Purd. Stnt- Sece
13-1371 through Sec. 13- 1382. .

Section 1326
14. Section 1326 of the School Code of 1949, as amended, R
24 Purd. State. Secs 13~1326, provides:
B

-"pefinitions

i . .
@& The term 'compulsory school age,' as hereinafter used
‘shall mean the period of a child's life from the time = "~
the child's parents elect to have the child enter
school, which shall be not later than at the age of
eight (8) years, until the age of seventeen (17)
years. The term shall not include any child who holds
a certification of graduation from a regularly accred= "~
ited senior high schools”

15. The Secretary of Education, the State Board of Education,
the named School Districts and Intermediate Units, on their own behalf
and on behalf of all School Districts and Intermediate Units in the
Commonwealth of Pennsylvania, each of them, for themselves, their officers,’
employees, agents and successors agree that they shall cease and desist
from applying Section 1326 so as, to postpone, to terminate, Or in any
way to deny access to & free publxc progranm of education and training to
any mentally retnrdcd childe.
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) 16. The Attorney General agrees to issue an Opinion declaring

- that 5cctxon 1326 means only that parents of a child have a compulsory
duty while the child is between eight and seventeen years of age to assure
his attendance in a program of education and training; and Section 1326
docs not limit the ages between which a child must be granted access to
a free, public .program of education and training. Defendants are bound by
Section 1301 of the School Code of 1949, 24 Purd. Stat. Sec. 13-1301, to N
provide free public education to all children six to twenty-one years of
age. In the event that a parent elects to exercise the rxght of a child
six through eight years and/or seventeen through twenty-one years of age

. to a free public education, defendants may not deny such child access to
a program of education and training. Furthermore, if a parent does not
discharge the duty of compulsory attendance wzth regard to any mentally’

. retarded child between eight and seventeen ycars of age, defendants must

. and shall take those steps necessary to compel the child's attendance
pursuant to Section 1327 of the School Code of 1949, 24 purd. Stat. Sec.
13-1327, and related provisions of the School Code, and to the relevant
regulations with regard to compulsory attendance promulgated by the Board.

’‘

: 17. The Attorney Generzl shall issue an Opinion thus 4
construing Section 1326, "and related Sections, and the Board Shall promulgate
Regulations to implement said construction, copies of which Opinion and
Regulations shall be filed with the Court and delivered to plaintiffs’
counsel on or before October 25, 1971, and they shall be issued and
promulgated respectively on or before October 27, 1971.

.

Section 1330(2)

18. Section 1330(2) of the School Code of 1949, as amended,
24 Purds Stat. Sec. 13- 1330(2) provides:

"Excgptions to compulsory attendance

The provisions of this action requiring regular atten=
dance shall not apply to any child who:

(2) Has been examined by an approved mental clinic or
by a person certified as a public school psychologist
or psychological examiner, and has been found to be
unable to profit from further public school attendance,
and who has been reported to the board of school
. directors and excused, in accordance with regulations
. prescribed by the State Board of Educntion." :
19, The Sccrctary of Educatxon, the State BDoard of Education,
the named School Districts and Intermediate Units, on their own behalf
and on behalf of all School Districts and Intermediate Units, each of them,
for themselves, their officers, employees, agents, and Successors agree . . .
that they shall -cease and desist from applying Section 1330(2) so as to : . ' :
terminate or in any way to deny access to a free public program of education
and training to any mentally retarded child. R

20. The Attorney General agrees to issue an Opinion declaring
that Section 1330(2) means only that a parent may be excused from liability
under the compulsory attendance provisions of the School Code- when, with . . -
the approval of the local school board and the Secretary of ‘Education and : 3
a fxndtng by an approved clinic or public school psychologist or psychological
examiner, the parent elects to withdraw the child from attendance. Section .

1330(2) may not be invoked by defendants, contrary to the parents' wishes, :
to terminate or in any way to deny access to a free public program of :
education and training to any mentally retarded child. Furthérmore, if a
parent does not discharge the duty of compulsory attendance with regards
to any mentally retarded child between eight and seventeen years of age,
defendants must and shall take those steps necessary to compel the child's
- attendance pursuant to Section 1327 and related provisions of the School
Code and to the relevant regulations with regard to compulsory attendance
pronulyated by the Board. . -

“ERIC
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-21. The Attorney General shali issue an Opinion so construing
Section 1330(2) and related provisions and the Board Shall promulgate
Regulations to implement said construction and to supersede Scctxon 5-400
of the Pupil Attendance Regulations, a copy of which Opinion and Regulations
shall be filed with the Court and delivered to counsel for plaintiff on or
before October 25, 1971, and they shall be issued and promulgated respectxvely
on or before October 27, .971. ’ i °

Pre-School Education - B S R

22. Defendants, :the-Commonwealth of Pennsylvania, the

Secretary of Educatior, the State Board of Education, the named School
Districts and Intermediate Units, on their own behalf and on behalf of all
School Districts and Intermediate Units in the Commonwealth of Pennsylvania,
the Secretary of Public Welfare, each of them, for themselves, their
officers, employees, agents and successors agree that they shall cease and
desist from applying Section 1371(1) of the School Code of 1949, as amended,
24 Purd. Stat. Sec. 13-1371(1) so as to deny access to a free public
program of education and training to any mentally retarded child, and they
further agree that wherever the Department of Education through its
instrumentalities, the School Districts and Intermediate Units, or the
Department of Public Welfare through any of its instrumentalities provides

a pre=school prog;am of education and training to children below the age
of six, they shall also provide a program of education and training
appropriate to_their learning capacities to all retarded children of the
same age. ! ’

23. Section 1371(1) of the School Code of 1949, as amended,
24 Purd. Stat. Sec, 13-1371(1), provxdes. . .

"Definition of exceptional childrcn; regoﬁts; ' . [
examination

(1) The term 'exceptional children' shall mean
children of school age who deviate from the- averuge
in physical, mental, emotional or social charac~
teristics to such an extent that they require
special educational facilities or services and shall
include all chxldren in detention homes."

24, The Attorney General agrees to issue an O,binion declaring . .
that the pnrasc’"chxldren of school age" as used in Section 1371 means ' .

Education through any of its instrumentalities, the local School District,

Intermediate Unit, or the Department of Public Welfare, through any of its

instrumentalities, provides a pre-school .program of education or training
for children below the age of SiX, whether kindergarten or however so
called, means all mentally retarded children who have reached the age
less than six at which pre-school programs are available to others.

25. The Attorney General shall issue an Opinion thus
construing Section 1371 and the Board shall issue regulations to implement
said construction, copies of which Opinion and Regulations shall be filed
with the Court and delivered to counsel for plaintiffs on or before
October 25, 1971, and they shall be ;leued and promulsnted rclpcctivaly on
or before 0ctober 27, 1971.- ! )

Tuition and Tuition and M31ntenance : i . -

26. The Secretary of Educatioﬁ, the State Board of Education,
the named School Districts and Intermediate Units, on their own behalf and

_on behalf of all School Districts ond Intermediate Units in the Common=

wezlth of Pennsylvania, each of them, for themselves, their officers,
employees, agents and successors agree that theéy shall cease and desist
from applying Section 1376 of the School Code of 1949, as amended, 24 Purd.
Stat. Sec. 13=1370, so as to deny tuition or tuition and maintenance to
any mentally rctnrded peraon.
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27. The Attorney General agrees to issue an Opinion, and I T

the Council of Basic Education of the State Board of Education agrees to

promulgate Regulations, construing the term "brain damage' as used in

Section 1376 and as defined in the Board's "Criteria for Approval . . .

of Reimbursement” so as to include thereunder all mentally retarded

persons, thereby making available to them tuition for day school and

tuition and maintenance for residential school up to the maximum sum

available for day school or residential school, whichever provides the more

appropriate program of education and training. Copies of the aforesaid

Opinion and Regulations shall be filed with the Court and delivered to

counsel for plaintiff on or before October 25, 1971, and they shall be

issued and promulgated respectively on or before October 27, 1971. -

28. Defendants may deny or withdraw payments of tuition .or
tuition and maintenance whenever the school district or intermediate unit
in which a mentally retarded child resxdes provides a program of
special education and training approprxate to the child's learning ;
capacities into which the child may be placed, R
29. The decision of defendants to deny or withdraw payments
of tuition or tuition and maintenance shall be deemed a change in -
educational assignment as to which notice shall be given and an oppartunity
.for a hearing afforded as set out in this Court's order of June 18, 1971.

Homebound Instruction

N 30. Section 1372(3) of the School Code of 1949, as amended,
24 Purd, Stat. Sec. 13-1372(3), provides.in.relevant part:

"Standards; plans; special classes or Schools

(3) Special Classes or Schools Established and
Maintained by School Districts.

+ v oIf. . .it is not feasible to form a special

class. in any district or to provide such education

for any ({exceptional)) children in the pubiic schools )

of the district, the board of school directors of . ,

the district shall secure such proper education

and training outside the public Schools of the

district or in special institutions, or by providing aﬁ{
for teaching the child in his home. . + .

31. The Secretary of Education, the State Board of Education,
the named School Districts and Intermediate Units, on their own behalf .
and on behalf of all School Districts and Intermediate Units in the
Commonwealth of Pennsylvania, each of them, for themselves, their officials,
employees, agents and successors agree that they shall cease and desist
from denying homebound instruction under Section 1372(3) .to mentally
retarded children merely because no physical disability accompanies the
retardation or because retardation is not a short-term disability.

32. The Attorney General agrees to isaus an Opinion declaring
that a mentally retarded child, whether or not physically disabled, may
receive homebound instruction and the State Board of Education and/or the
Secretary of Bducation agrees to promulgate revised Regulations and forms
in accord therewith, superseding the “Homebound Instruction Manual® (1970)
insofar as it concerns mentally retarded children. : \

33. The aforh?diﬂ‘Opinioﬁyand Regulations shall ax59,?tovide=~

(a) that homebound 1Hstructxon is the least preferable
“0f the programs of education and training administered by the Departmeat
of Bducation and a mentally retarded child shall not be assigned to it
uniess it is the program most. appropriate to the child's capacities;
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. (b) that homebound instruction shall involve education
and trainiag for at least five hours a week;

"2) that an assignment to homebound instruction shall
bo re-avaluated no. legs than every.three months, and notice of the
evaliation and an opportunity for a hearing thereon shall be accorded to
the parent or guardian, a3 set out in the Order of this Court dated June 18,
1971. .

34, Copies of the aforementioned Opinion and Regulations
shall be filed with the Court and delivered to counsel for plaintiffs on or
before October 25, 1971, and they shall be issued and promulgated respectively
on or before October 27, 1971. ’

-

Section 1375

35. . Section 1375 of the School Code of 1949, as amended,
24 Purd. Stat. Sec. 13-1375, provides: N ‘

“Uneducable children provided for by Department
of Public Welfare ) °

"The.State Board of Education shall establish standards
for temporary or permanent exclusion from the public -
school of children who are found to be uneducable and
untrainable in the public schiools. Any child who is
reported by a person who is certified as a public school
psychologist as being uncducable and untrainable in the
public schools, may be reported by the board of
school directors to the Superintendent of Public .

' Instruction and when approved by him, in accordance with
the standards of the State Board of Education, shall be

* certified to the Department of Public Welfare as a child

who is uneducable and untrainable in the public schools.
When a child is thus certified, the public schools shall
be relieved of the obligation of providing education or
training for such child. The Department of Puillc
Welfare shall thereupon arrange for the crre, training
and supervision of such child in a manner not inconsistent -
with the laws governing mentally defective individuals,” 7

36. Defendants the Commorwealth of Pennsylvania, the Secretary’
of Bducation, the State Board of Education, the named School Districts and
1 <rmediate Units, on their own behalf and on behalf ‘of all School Districts
al. ‘termediate Units in the Commonwealth of.  Pennsylvania, and the Secretary
of Public Welfare, each of them, for themselves, their officers, employees,
agents and successors agree that they shiall cease and desist from applying .
Section 1375 so as to deny access to a free public program of education and
training o any mentally retarded Child. .

: 37. The Attorney General agrees to issue-an Opinion declaring
that since all children are capable of benefiting from a program of

education and training, Section 1375 means that insofar as the Department

of Public Welfare is charged to "arrange for the care, ‘training-and
supervision" of a child certified to it, the Department of Public Welfare

must provide a program of education and training appropriate to the capacities
of that child. ' . . .

38. The Attorney General agrees to issue an Opinion declaring
that Section 1375 means that when it is found, on the recommendations of a
public school psychologist and upon the approval of the local board of school
directors and the Secretary of Education, as reviewed in the due process
hearing as set out in the Order of this Court dated June 18, 1971, that a
mentally retarded child would benefit more from placement in a program of
education and training administered by the Department of Public Welfare than ) R
he would from any program of education and training administered by the
Departnent of Bducation, he shall be certified to the Department.of Public
Welfire Fof hlatement in a progeam of education and trainings

et ———

[,

7
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39, To assure that any program of education and training
administered by the Department of Public Welfare shall provide education
and training appropriate to a child's cnpac:txes the plan referred to in
Parugraph 49 below shall specify, inter alia,

(a) the standards for hours of instruction, pupil-
teacher ratios, curriculum, facilities, and teacher qualifications that
shall be met in programs administercd by the Department of Public Welfare;

(b) the standards which will qualify any mentally

.retarded person who completes a program administercd by the Department of

Public Welfare for a High School Certificate or a Certificate of Attendance
as contemplated in Sections 8~132 and 8~133 of the Special Education
Regulations; )
. (c) the reports which will be required in the continuing
discharge by the Department of Education of its duty under Section 2809(1)
of the Administrative Code of 1029, as amended, 71 Purd. Stat. Sec. 2809(1),
to inspect and to require reports of programs of education and training
administered by the Department of Public Welfare, which reports shall
include, for each child in' such programs an annual statement of cducational
strategy (as defined in Section 8-123 of the Special Education Regulations)
for the coming year and at the close of the year an-evaluation of that
strategy;

(d) that the Department of Education shall exercise
dhe power under Section 1926 of the School ‘Code of 1949, as amended,
24 Purd. Stat. Sec. 19-1926 to supervise the programs of education and
training in all institutions:wholly or partly supported by the Department
of Public Welfare, and the procedures to be adopted therefor.

40. The Attorney Gencral agrees to issue an Opinion so

construing Section 1375 and the Board to promulgate Regulations 1mplemcnt1ng
said construction, which Opinion and Regulations shall also provide:

o (a) that the Secretary of Education shall be responsible
for agsuring that every mentally retarded child is placed in a program of
education and training appropriate to his learning capacitiecs, and to that
end, by Rules of Procedure requiring that reports of the annual census and
evaluation, under Section 1371(2) of ‘the School Code of 1949, as amended,

24 Purd. Stat. 13-1371(2), be made to him, he shall be informed as to the
identity, condition, and educational status of every mentally retarded child
within the various School dJdistricts.

(b) that should it appear that thc provisions of the
School Code relating to the proper education and training of mentally
retarded children have not been complied with or the aceds of the mentally
retarded child are not being adequately served in any program administergd
by the Department of Public Welfare, the Department of Education shall provide
such education and training pursuant to Section 1372(5) of the School Code
of 1949, as amended, 24 Purd. Stat. Sec. 13~1372(5).

(c) that the same right to notice and an opportunity
for a hearing as is set out in the Order Of this Court of June 18, 1971,

‘shall be accorded on any change in educational assignment among the

programs of educatxon and traxnxng adminxstered by the Department of Public
Welfare.

(d) that not less than every two years the assignment
of any mentally retarded child to a program of education and training -
administered by the Department ‘of Public Welfare shall be re-evaluated by
the Department of Education -and upon, such’ re-evaluatxon, notice and an
opportunity to be heard shall be accorded a8 set out in the Order of thxs___,f
Court, dated June 18, 1971. . I B

- .

e
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40, Copies of the aforesaid Opinion and Regulations “shall
ve filed Wwith the Court and delivered to counsel for plaintiffs on or before
October 25, 1971, and they shall be issued and promulgated respectively -

~on or before October 27, 1971.

v,

41. Each of the named plaintiffs shall be immediately
re-evaluated by defendants and, as soon as possible, but in no event later

than October 13, 1971, shall be accorded access to a free' publxc ‘program
of education and training appropriate to his learning capacities.

42, Every retarded person between the ages of six and
twenty~cne years as of the date of this Order and thereafter shall be ~
provided access to a free public program of education and training
appropriate to his capacities as soon as po§sxb1e but in no event latet
than September 1, 1972,

43, Wherever defendants provide a pre-school program of
education and training for children less than siX years of age, whether
kindergarten or howsoever called, every mentally retarded child of the
same age as of the date of this Order and hereafter shall be provided
access to a free public program of education and training appropriate to
his capacities as soon as possible but in no event luter than September 1,
1972, . .

44, 'The parties explicitly reserve their right to hearing
and argument on the question of the obligation of defendants to accord
compensatory educational opportunity to members of the plaintiff class of
whatever age who were denied access to a free public program uf education
and training without notice and without a due process hearing while they
were aged six years to twenty-one years, for a period equal to the perxod
of such wrongful denial.

45, To implément the aforementioned relief and to assure
that it is extended to all members of the class entitled to it, Dr.
Herbert Goldstein and Dennis E. Haggerty, Esquire are appointed Masters
for the purpose of overseeing a process of identification) evaluation,
notification, and compliance hereinafter described.

46. Notice of this Order and the Order of June 18, 197i, in
form to be agreed upon by counsel for the parties, shall be given by
defendants to tk: varents and guardian of every mentally retarded perSon,
and of every :erson thought by defendants to be mentally retarded, of the
ages specified in Paragraphs 42 and 43 above, now resident in the Common=
wealth of Pennsylvania, who while he was ageu four years to twenty-one '
years was not accorded access to a free public program of education and
training, whether as a result of exclusion, postponement, excusal, or in
any other fashion, formal or informal. )

47. Within thirty days of the date of this Order, defendants
shall formulate and shall submit to the Masters for their approval a
satisfactory plan to identify, locate, evaluate and give notice to all the
persons described in the foregoing paragraph, and to identify all persons
described in-Paragraph 44, which plan shall include, but not be limited
to, a search’of the records of the local school districts, of the intes=-
mediate units, of County MH/MR units, of the State Schools and Hospitals,
including the waiting lists for admission thereto, and of interim care
facilities, and, to the extent necessary, publication in newspapers
and the use of radio and television in a manner calculated to reach the
persons described in the furegoing paragraph. A copy of the proposed plan
shall be delivered to counsel forplaintiffs who shall be accorded a right

.to be heard thereon.

48. Within ninety days of the date of this Order, defendants

. shall identify and loGate all porsons described in parugraph 46 l?ove,
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give them notice and provide -for their evaluation, and shall report to the
Masters the names, circumstances, the educational histories and the educa~=
tional diagnosis of all persons so identified.

49, By February 1, 1972, defendants shall formulate and
submit to the Masters for their approval a plan, to be effectuated by
September 1, 1972, to commence' or recommence a freé public program of education
and training for all mentally retarded persons described in Paragraph 46
above and aged between four and twenty-one years as of the date of this Order,
and for all mentally retarded prrsons of such ages hereafter. The plan shall
specify the range of programs of education and training, their kind and
number, necessary to proviue an appropriate program of education and trainipg
to all mentally retarded children, where they shall be conducted, arrangements
for their financing, and, if 2ditional teachers are found to be necessary,
the plan shall specify recruitment, hiring, and training arrangements. The
plan shall specify such additional standards and procedures, including but
not limited to those specified in Paragraph 39 above, as may be consisteat
with this Order and necessary to its effectuation. A .opy of the proposed
plan will be delivered to counsel for plaintiffs who shall be accorded a
right to be heard thereon. o . :

50. If by September 1, 1972, any local school district or
intermediate unit is not providing a free public education to all mentally
retarded persons 4 to 21 years of age within its responsibility, the
Secretary of Education, pursuant to Section 1372(5) of the Public School -
Code of 1949, 24 Purd. Stat. 1372(5) shall directly provide, maintain,
administer, supervise, and operate programs for the education and training
of these children.

51. The Masters shall hear any members of the plaiﬁtiff
class who may be aggrieved in the implementation of this Order. - R

32. The Masters shall be compensated by defendants.

53. This Court shall retain jurisdiction of the matter until
it has heard the final report of. the Masters on or before October 15, 1972,
! 54. As used herein before the phrase "mentally retarded child"
shall include, without limitation, .any child who is mentally retarded within
the definition.of 'mental retardation” set out in Section 4102 of the
Pennsylvania Mental Health and Mental Retardation Act of 1966, 50 Purd. Stat.
Sec. 4102, namely: "Mental Retardation means subaverage general intellec~-
tual functioning which originates during the developmental period and is
associated with impairment of one or more of the following: (1) maturation,
(2) learning and (3) social adjustment." !

S/ J..Shane Creamer a Acknowledged:
Attorney General . .
Bd Weintraub' T .- . ..Dr.,David H. Kurtzman
Deputy Attorney General | . Secretary of Education

Attorneys for Defendants
-Dr. William B, Ohrtman
Director, Bureau of
Special Education

A )
Thomas Ke Gilhool .

Attorney for Plaintiffs Mrs. Helene Wohlgemuth
v Secretary of Public Welfare

4 ’ Edward R, Goldman
’ . Commissioner of Mental
T . Retardation
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APPENDIX A

NOTICE»

~(* the brackett-d portions below will appear in the Notice but not in the
‘newspaper advertisement)

Tos (1) All parents and guardians of mentally retarded persons
resident in the Commonwealth of Pennsylvania

(¢ (2) All School Districts and Intermediate Units in the Commonwealth
of Pennsylvania))

Notice is hereby given (1) that a proposed Order approving
a Consent Agreement and issuing certain Injunctions in Pennsylvania
Association for Retarded Children, et al. v. Commonwealth of Pennsylvania,
E. D. Pa., C.A. No. 71=42, is on file with the Clerk of the United Sta. -
District Court ((and available for inspection there and in the offices
of the Superintendent of each School District and Intermediate Unit in the
Commonwealth of Pennsylvania and of each County Chapter of the Pennsylvania
Association for Retarded Children.))

(2) That the above mentioned action, on behalf of all
mentally retarded persons who have been denied access to a free, public
program. of education and training, was begun on January 7, 1971, raising
certain procedural and substantive claims against the laws and practices
of the Commonwealth of Pennsylvania, the Department of Education, the
Department of Public Welfare, 12 named School Districts and Intermediate
Units and the class of all School Districts and Intermediate Units in the
Commonwealth, because of their failure to provide & free public education
to all mentally retarded children.

(3) That the proposed Order would dpprove a Consent Agreement

entered into by the named parties on October 7. 1971, providing that
cach mentally retarded child shall be accorded access to a program of
education and training, that notice and an opportunity for a hearing shall
be accorded before any change in the educational assignment of mentally
retarded children, that certain sections of the Public School Code shall
be so construed, and that certain Regulations so providing shall be
promulgatod thereunder, and that a Special Master shall be appointed to
oversee the identification by defendants of all mentally retarded children
who have been denied an education and the formulation and implementation

g by defendants of a plan to provide a free, public program of educatxon and
training to all mentally retarded children as soon as possible and No later
than September 1, 1972, and would also issue certain Injunctions consistent
with the Consent Agreement.

(4) That any school district or intermediate unit which may
wish to make an objection to the Proposed Order approving the Consent Agreement
may do so by entering an appearance and filing a statement of objections
with the Clerk of the United States District Court for the Bastern District
of Pennsylvania, 9th and Chestnut Streets, Philadelphia, on or before November
10, 1971, Hearing thereon shall be held before the Court at 10100 o*clock

A, November 12, 1971.

Q
ERIC
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APPROPRIATE EDUCATION FOR ALL HANDICAPPED
CHILDREN: A GROWING ISSUE

FREDERICK J. WEINTRAUB*
ALAN R. ABESON**.

In these days, it is doubtful that any child may reasonably
be expected to succeed in life if he is denied the opportunity of
an education, Such an opportunity, where the state has under-
taken to provide it, is a right which must be made available to
all on equal terms.'

With these words the Supreme Court of the Unlted States ruled illegal

the provision of educational services to any child on a basis unequal to
that provided any other child. That historic 1954 decision focused on

_the elimination of racial segregation in the nation’s public education

programs. The same words have relevance today, but are being seen in
recent judicial decisions to affirm the rights of another segregated group
of children, the handicapped, to an equal education. '

Today in the United States, there are an estimated seven million
children with mental, physical, emotional or learning handicaps that
require, at some point in their educational careers, the provision of some
special education services.2 Unfortunately, only forty percent or
2,800,000 of these children are receiving the cducation they need and are
entitled to receive. The children who are in need of services, the type of
services they need, their inability to receive these services, and the legis-
lative and judicial efforts which are increasingly occurring to rectlfy this
gap, will be the focus of this article. '

While it is estimated that there are seven million handicapped chll-
dren in the United States today, this figure is subject to considerable
variation because of: poor or non-existent census procedures; ‘varying
educational, psychological, and legal definitions; the assessment of.
handicap in relation to the environment in which children are found; and
constantly changing perceptions of the definition of the word “handi-
capped.”

* Assistant Executive Director for Governmental Relations: The Council for Exceptional
Children; B.S., Shippensburg State College, 1963; M.A., Trenton State College, 1966.

** Director, State-Federal Information Clearinghouse for Exceptional Children: The Council -
for Exceptional Children; B.S., Ohio State University, 1961; M A. and Ed.D,, Columbia Univer-
sity, 1962, 1971.

l. BrOWn)v Board of Educ.. 347 U.S. 483, 493 (1954). ’ v

2. STATE-FEDERAL CLFAR!NGHOUSE FOR ExcerrioNAL CHILDREN, SUMMARY STATIS-
TiIcs—CHILDREN (1972),

1037
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The question of the incidence of such children is continually raised
by public policymakers and others so that programs requiring the use
of public resources can be planned. Consequently, many persons, some
scientifically, and others not so scientifically, have attempted to count
and project the number of these children who are often synonymously
described as being handicapped or exceptional. Despite the limitations
in data gathering, the figure most frequently used is that ten to twelve
percent of the total school-age population is handicapped.® It must be
added that of the seven million handicapped children, one million are
of pre-school age and onc million others, although of school age, are
totally excluded from public education.

That portion of the population described as handicapped primarily
includes children who demonstrate learning problems resulting from
mental retardation, emotional disburbance, visual impairment, hearing
impairment, speech impairment, physical handicaps, or other physical
or mental disabilities.

Classifying the handicapped by categorical labels, such as trainable
mentally retarded, as practiced in the nation’s schools produces four
major problems. First, children who are so classified tend to become the
victims of significant stigma, often resulting in isolation from normal
school experiences, taunting by other children and rejection by many
school personnel.

Secondly, it is increasingly being recognized that the assignment of
a label to a child suggests to those who work with him stereotyped
expectations of behavior. Frequently, this contributes to a *self-
fulfilling prophecy” in that the chiid, once assigned a label, is expected
to conform to behavior associated with that label and ultimately so

‘behaves. Further, it has been found that once a child is labeled, and

placement has been made on the basis of that label, there is often no
escape from that placement or that label. Much of the wave of current

litigation regarding the education of the handicapped focuses on classifi-

cation and labeling procedures as a result of the use of biased evaluation
procedures and the denial of procedural safeguards.

The third negative effect of labeling is that public and private agen-
cies offering services, such as education, often determine the population
they will serve on the basis of previously assigned labels. Thus, a child
who is labeled mentally retarded but who also has a hearing impair-
ment, may be shunned from the attention of the agency providing speech
and hearing services because he was classified as being retarded. The

3. S.A. KIRK, EDUCATING EXCEPTIONAL CHILDREN 24 (1962).
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pfoblem of categorizing children with specific labels has led to depriving
sonie children of services they vitally need. Some improvement in state
laws regarding the education of the handicapped is being made' by

replacing .specific category lists of children eligible for services with

definitions that specify that the handicapped are children “who because
of mental, physical, emotional, or learning problems require special
education services.”® .

The fourth predicament concerning labeling and placement is that
the assignment of a label, such as physically handicapped, often results
in a child being placed in a special education program regardless of

whether or not it is needed. In this instance, there are many children

with handicaps (most often of a physical nature including orthopedic,
hearing, and vision impairments) which may not require a special educa-
tion program. Procedural safeguards must be provided to all children
in order to prevent mlspldcemenls from occurring. More will be said
about these provisions later. ‘

It must be recognized that some type of labeling will probably
always be needed for the purpose of designating governmental sérvices
to the population they are intended to serve. What must occur, however,
to eliminate the problems associated with labeling, is for.governmen't
agencies to re-examine their present systems of defining children, and
determine whether their system stigmatizes children beyond the point

which is minimally necessary. As was pointed out in Wolfv. Utah,* “'the

worst form of stigma is that which is governmentally sanctioned, partic-
ularly when such stigma is unnecessary.’ :

The necessity for the use of procedural safeguards in delermmmg
the educational placement of handicapped children is especially impor-

.tant since-a-wide variety of services are often needed, and can be pro-

vided in a wide variety of settings. One conceptual approach to the range
of placement options is the **Cascade System”? (Figure I1). The largest

_number of children are placed at-the first level, which is a regular

classroom.in a regular school, and gradually smaller numbers of chil-
dren require greater levels of resources. Thus a child who is visually

" handicapped may simply need corrective glasses which, when provided,
enables the child to function as a non-handicapped child in a regular.

4. Abeson & Trudeau. Handicapped Children Redefined— Legal Eligibility for Services
FExpanded, 37 EXCEPTIONAL CHILDREN 305-07 (1970). ®

5. TENN. AcTs OF 1972, ch. 389,

6. Walf v. Utah. No. 182646 (3d Dist. CL., Salt Lake Co. 1969).

7. Reynolds, 4 Framework for Considering Some Issues in Spcna/ Education. 28
ExcEpTIONAL CHILDREN, 367-70 (1962).
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education program. Another visually handicapped child, however, may
need instruction in braille requiring the services of an itinerant teacher
who periodically.takes_the:child from the regular classroom to provide
instruction in the use of braille. The decision to place a child onany level
should only- be made on the basis of individual examinations which
assess the child’s ability to perform and his need for special services.

Number of Children

Regular Classroom

I. Regular classroom 'with specialist consultation
I1. Regular classroom with itinerant teachers

I11. Regular classroom plus a resource room %000
. S
Q’m Part Time Special Class Q‘b.\g\0
J,QP \\)ﬁ N\
o, Full Time Special Class ¥
% ‘ . &

e S Special Day School <
: Residential School o“

. | % Hospltal @0@} ‘bd
E | ‘ ‘ & ® L
v LT - % - A

The flow of service provisions in the cascade progresses from mini-
mal to maximal. The regular classroom is the level at which the least
amount of special resources are needed. There are, however, three modi-
fications of tiie regular classroom which allow the minimally handi-
capped child the maximum opportumty to obtain and participate in a
normal educational experience.

Modification I provides the regular classroom teacher with the
opportunity to obtain consultation with a number of educational and
related specialists in instructional materials, reading, psychology, guid-
ance, speech, and others. In this situation, the regu]ar classroom
teacher, who is ultlmately ‘responsible for the child is searching for a
better understanding of the child.and his problems and is seeking im-
Qroved instructional and management techmques Modification II in-
volves. itinerant specialists and differs from I in that these individuals

: actually work with the child. Modification III includes the placement -
Q A - _ of the child in a regular classroom, but with some time spent.in a special
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resource area where specific remedial instruction occurs. Specialists
working in this area confer with the classroom teacher, and together
they plan appropriate programs for the child. :

Children who cannot participate or achieve in one of the above
modifications of the regular classroom can split their school day by
spending part of it in the regular class and the remainder in 2 special
class. In this progrdm option, the special class is staffed by a trained
special educator who works with the child in a special adaptduon of the
regular classroom program as well as other specialized instructional
areas. Also in this situation, the special education and regular classroom
teachers confer, and jointly plan to insure that the child is provided with

- -a meaningful and coordinated education.

If a child is unable to participate successfully in most regular class-
room activities, he may be placed in a full-time special education class

where all of his education, with the exception of non-academic areas

such as physical education, art, shop, and music, will be provided. In
this placement the total curriculum is adapted to.each child’s individual
needs. The special class teacher in this program is ultxmately respansible
for the children. )

Special day schools foi handicapped children offer facilities and

programs generally unavailable in the regular school. These include

adaptive physical education, smaller pupil-teacher ratios, and the avail-
ability of greater amounts of supportive personnel. The children live at
home and are frequently transported from large geographic areas ex-
tending beyond single school districts.

" The residential school is reserved for those children so severe]y
handicapped that they cannot live at home because they require full-
time supervision ani maintenance. Education programs for these chil-
dren focus on enabling them to improve their capacity for dealing with
their own needs including toileting, eating, and communicating. Wher-
ever possible, these children should receive their education in settings
outside the institution.- Although educaticnal programs in residential

institutions-are most often not directed by the state education agency,

there are legislative and judicial trends to create this transition so that

-education can be provided equally to all in all settings.

For some severely handxcapped children who possess ma;or medi-
cal problems, an educational program, again provided by a trained

_special educator, occurs in hospitals. Like all special education pro-

grams, the goals and programs are ﬁex:ble and determined by each
child’s needs.
Provision for this continuum of service option is rarely found in

single school districts, although some elements are found in most dis-
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tricts. Most frequent are self-contained special classes, but movement
to the part-time placement of children in regular programs is increasing.
One major impediment to the provision of more flexibile program op-
tions is that many state funding formulas are based on self-contained
units. Another observable trend is that as the need for a continuum of
program options is recognized by individual school districts, none of
which is able to provide all the options for limited numbers of children,
various forms of cooperation for the provision of services including
contracting, regionalization, and the creation of special school districts
is occurring.

The presence of a subject as the education of handicapped children
in a law journal may be unique but it is proper since handicapped

. children have been and are continuing to be deprived of their rights-to

an education and due process within the educational system. The par-
ents of these children in letters to various agencies descnbe most effec-
tively the type of injustices they experience.

My-wife and 1 have exhausted all local agencies in an effort to get
schooling for our thirteen year old autistic son. With only two years of
schooling (in private school) our son can read at eleventh grade level,
can do some arithmetic, and shows an interest in social and geographical
subjects. He reads encycloedias, and is knowledgable in natural science.
He is at home and needs desperately to attend school.

* % %

Our son William, a fourteen year old, is presently receiving no
education at all. He has a measured intelligence quotient of approxi-
‘mately seventy and reads on a second grade level, does three number

. arithmetic, draws, and is able to spell syllabically. For two years, from.
1964 to 1966, he attended public school special classes. Gradually, dur-
ing the ngxt few years his attendance in public school changed from full
time to two days a week. This was suppiemented by limited tutoring for
which we paid. In September, 1968, he returned to public school but
after eight days was put out of school, €éxcluded as ‘undble to profit from
school attendance.’ In 1969 and 1970, we tried first to obtain tutoring
and second to obtain placement in public schools. All the requests were
denied and the only education he received was two hours a week of
tutoring and summer camp, both paid for'by us. In August, 1970, Wil-
liam was accepted for placement in private school at a cost of $5,400 a
year but has since been on a weiting list for admission.

* % %

I have an emotionally disturbed son, one of five children. He is now
~nine years old. 1 have tried to get him in special education for almost
two years. I keep hearing that he is on a wait-list. He had all the tests,

-
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I tatked to teachers, principals, and psychologists. That does no good, .

if they go on ignoring the problem. I am very concerned-and I wonder
how many other children are neglected like this. Maybe it is only in my
area. I hope it isn't & widespread problem. My . son is very unhappy. |
hear so often, ‘I want to die." Sometimes [ wonder if you even know

* ok X

Our county's school system has tested my son in the past, and
seems to be thoroughly willing to test him again. However, after the
testing is completed and the evaluation is made, the county has no
program in order to help the child. This seems to me a complete waste

of time and money (o the taxpayer. What is the point in finding out more

about a problem when there is no program set up to do something about
a certain problem. The school administrators claim it would be too
expensive to hire the necessary trained personnel. This has been going
on since my son was eight and he is now {ourteen. -

* % %

Our nine year old daughter Kathy was diagnosed at age four as
having petit mal epilepsy. The doctor told us that by taking regular
medications, all seizures could be eliminated. This did occur and as
Kathy approached school age, she was a normal and happy child. When
she turned six, I took Kathy to school for registration and when the
principal saw the medical form with the notation epilepsy and that
Kathy had had seizures he told me that she could not come to school,
that the class would be overcrowded and that neither he nor the teacher
could take on responsibility for her. He suggested that I keep Kathy
home for a year and arrange for a home tutor to come to the house.
Not knowing what to do, I kept Kathy home for several months. After

.contacting the principal again by telephone, 1 was able to get a tutor to
come an hour a day three days a week. Kathy, however, seemed quite

withdrawn and upset, something, very unusual for her. Concerned and
because I felt Kathy was not receiving a good edu.cation, I contacted a
counsclor at a family service agency. After talking with Kathy, my

husband, and me, we were ioid that Kathy's mood seemed to develop

because she was not allowed 10.go to school, something that had been a
big disappointment for her. The counselor suggested that together we

_try to get Kathy into public school. The counselor talked with the princi-

pal, who said that because it was almost mid-year, Kathy should wait
until next year. Finally, the counselor was able to get Kathy into a
private-school for crippled children. Though she wasn’t crippled, they
accepted her on a temporary basis-until she was to go to public school
in the fall. The next fall, when I took Kathy to school, the principal said
that-because Kathy had attended the speciai school, it would be best for

. her 1o continue there. Not wanting to cause Kathy more distress, I took

v
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Kathy back to the school for crippled children and the director agreed
to let her continue there because of the unusual circumstances. She is
now nine years old and has never been in public school.

* % %

Harris, my only.son is ten and is somewhat small for his age but
has always been very active, playing with friends in his neighborhood.
Last spring I got a note asking me to come to school. The pupil adjust-
ment counselor told me that Harris and another boy, who had once been
his friend, had been fighting and that Harris was not to return to school
for a week. When he returned to school he was immediately sent home
again for no specific length of time, but with the message that he could-
n’t return again until he ‘learns to behave.” When I again went to school
to see his teacher, I learned that Harris had been placed in a class for
retarded children. since last year. 1 became very upset because 1 had
never been told of this. I did get a note from someone last year saying
that Harris was receiving some special help with his studies, but it said
nothing about a class for retarded children. I visited the school several
times about this and asked to see Harris’ records and test scores, byt

" was told that'T couldn’t because the information was ‘confidential.’ Th
teacher did say that Harris’ work had been better than the others, and
that he could be smart when he wanted to, and that she didn’t really
understand him. It seemed as though he had been placed in the class
because of his behavior. Since I wasn't satisfied, I had him tested at a
private clinic and was told by the psychologist that he had an 1Q of 96,
a normal score and that he definitely should not be in a class for men-
tally retarded children since that probably would only cause him to act
up more, rather than helping him. Finally, a lawyer at the agency called
the principal and the Director of the Department of Special Classes (for
mentally retarded), and got Harris into a regular class. I'm happy now
and Harris is doing better, but a neighbor told me that several other
parents -whose children go to Harris’ school are upset because their
children also have been put in those classes. »

These letters describe the two major types of violations that occur

to prevent handicapped children from receiving an appropriate free pub-
lic education. The first four letters describe the all too-common situa-

- tion in which handicapped children are simply denied entry to the public

schools. A variety of means are used by school authorities including
postponement, exclusion, suspension and outright denial. These behav-
jors occur despite the existence in most state constitutions of the respon-

sibility of the state to provide all children with an ‘education.



163

EDUCATION FOR HANDICAPPED 1045

The legal basis which has been used for blocking the schoolhouse
door to handicapped children frequently comes from state compulsory
attendance laws which for some handicapped children become compul-
sory non-attendance laws. Typically these provide for the exclusion .of
*“children with bodily or mental conditions rendering attendance inad-
visable’™® as in Alaska or in Nevada where “‘the child's physical or
mental condition or attitude is such as to presen. or render inadvisable
his attendance at school or his application to study.

The legality of denying a public education to handicapped children
by exclusion, postponement, or any other means is increasingly being
challenged. In 1969, Judge D. Frank Wilkens, Third Judicial District
Court of Utah, required that two mentally retarded children who had
been excluded from education and placed under the Department of
Welfare be provided education within the public education system
Judge Wilkens noted:

Today it is doubtful that any child may reasonably be expected to
succeed in life if he is denied the right and opportunity of an education.
In the instant case the segregation of the plaintiff children from the
public school system has a detrimental effect upon the children as well
. as their parents. The impact is greater when it has the apparent sanction
of the law. The policy of placing these children und.r the Department - -
of Welfare and segregating them from the educational system can be
and probably is usually interpreted as denoting their inferiority, unu-
sualness, and incompetency. A sense of inferiority and not belonging
affects the motivation of a‘child to learn. Segregation, 2ven though
perhaps well intentioned, under the apparent sanction of law and state
authority has a tendency to retard the educational, emotional, and men-
tal development of the children.’® °

In January, 1971, the Pennsylvania Association for Retarded Chil-
dren (PARC) brought suit against the Commonwealth of Pennsylvania
for the state’s failure to provide all retarded children access to a free
public education." In addition to PARC, the plaintiffs included fourteen
mentally retarded children of school age who were representing them-
selves and all OlherS similarly situated i e, all other relarded children

of educauon and public Welfdre, the state board of educauon, and thir-

8. ALAs. STAT. tit. 14, ch. 30 (1971).

9. Nev. REv. STAT. § 392.050 (1963).

10. Wolf v. Utah. No. 182646 (3d Dist“Ct.. Sait Lake Co. 1969). :

1. Pennsylvania Ass'n for Retarded Children v. Pennsylvania, 334 F. Supp. 1257 (E.D. Pa.
1971). .
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teen named school districts, representing the class of all of Pennsyl-
vania's school districts.

The suit, heard by a three-judge panel in the U.S. District Court
of the Eastern District of Pennsylvania, specifically questioned public
policy as expressed in law, policies, and practices which excluded, post-
poned, or denied free access to public education opportunities to school
age mentally retarded children who could benefit from such education.

Expert witnesses presented testimony focusmg on the following
major pomts

. The provision of systematic education programs to ménlally
reldrded children will produce learning.

2. Education cannot be defined solely as the provision of academxc
experiences to children. Rather, education must be seen as a continuous
process by which individuals learn to cope and function within their
environment. Thus, for children to learn to clothe and feed themselves
is a legitimate outcome achievable through an educational program.

3. The earlier these children are provided with educational experi-
ences, the greater the amount of learning that can be predicted.

A June 1971 stipulation and order and an October 1971 injunction,
consent dgreement, and order resolved the suit. The June stipulation
focused on the provision of due process rights tc children who are or
are thought to be mentally retarded.

The October decrees provided that the state could not apply any
law which would postpone, terminate, or deny mentally retarded chil-
dren access to a publicly supported education, including a public school
program, tuition or tuition maintenance, and homebound instruction.
By October 1971, the plaintiff children were to have been reevaluated
and placed in programs, and by September 1972, all retarded children
between the ages of six and twenty-one must be provided a publicly
supported education.

Local districts providing preschool educatlon to any children are
required to provide the same for mentally retarded children. The decree
also stated tha* it was most desirable to educate these children in a
program most like that provided to non-handicapped children. Further
requirements include the assignment of supervision of educational pro-
grams in institutions to the State Department of Education, the auto-
matic re-evaluation of all children placed on homebound instruction
every three months, and a schedule the state must follow that will result
in the placsment of all retarded children in programs by September 1,
1972. Finaily, two masters were appointed by the court to oversee the
development of plans to meet the requirements of the order and agree-
ment.

““Shortly after the conclusmn of the Pennsylvania case, another land-
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mark was achieved in a similar case in-the District of Columbia."? In
Mills v. Board of Education, the parents and guardians of seven District
of Columbia children brought a class action suit against the- Board of
Education of the District, the Department of Human Resources, and the
mayor for failure to provide all children with a publicly supported edu-
cation. : '

The plaintiff children ranged in age from seven to sixteen and were
alleged by the public schools to present the following types of problems
that led to the denial of their opportunity for an education: slightly brain -
damaged, hyperactive behavior, epileptic and mentally retard.d, and
mentally retarded with an orthopedic handicap. Thtee children resided
in public, residential institutions with no education program. The others
lived with their families and when denied entrance to programs were
placed on a waiting list for tuition grants to obtain a private educational
program. However, in none of these cases were tuition grants provided.

Also at issue was the manner in which the children were denied

“entrance to or were excluded from public education programs. Specifi-

cally, the complaint said that

plaintiffs were so excluded without a formal determination of the basis
for their exclusion and without provision for periodic review of their
status, Plaintiff children merely have been labeled as behavior problems, -
emotionally disturbed, or hyperactive.

Further, it was pointed out that

the procedures by which plaintiffs were éxcluded or suspended from
public school are arbitrary and do not conform to the cue process
requirements of the fifth amendment. Plaintiffs are excluded and sus-
pended without: (a) notification as to a hearing, the nature of offense
.or status, any alternative or interim publicly supported education; (b)
opportunity for representation, a hearing by an impartial-arbiter, the
presentation of witnésses, and (c) opportunity for periodic review of the
necessity for continued exclusion or suspension.

The history of events that transpired between the city and the attor-
neys for the plaintiffs immediately prior to the filing of the suit demon-
strated the Board of Education’s legal and moral responsibility to edu-
cate all excluded children, and although they were provided with numer-
ous opportunities to provide services to plaintiff children, the Board
failed to do so. : . )

On December 20, 1971, the court issued a stipulated agreement and

| ‘order that provided for the following:

12. Mills v. Board of Educ.. C.A. No. 1939-7t (D.D.C. 1971).
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. The named plaintiffs must be provided with a publicly supported
Aeducatlon by January 3, 1972.
2. The defendants by January 3, 1972, had to provide a list showmg
(for every child of school age not receiving a publicly supported educa-
tion because of suspension, expulsion, exclusion or any other denial of
placement): the name of the child’s parents or guardian; the child’s’
name, age, address, and telephone number; the date that services were
officially denied; a breakdown of the list on the basis of the “alleged
causal characteristics for such non-attendance™; and finally, the total
number of such children. ) -
3. By January 3, the defendants were also to initiate efforts to
identify all other members of the class not previously known. The defen-
" dants were to provide the plaintiffs’ attorneys with the names, addresses,
and telephone numbers of the additionally ldenuﬁed children by Febru-
ary 1, 1972,
4, The plaintiffs and defendants were to consider the selection of a
master to deal with sp:cial questions arising out of this order.

The defendants faiied to comply with the order resulting in plain-
tiffs filing, on January 21, 1972, a motion -for summary judgment and
a proposed order and decree for 1mplementat10n of the proposed judg-
ment.

On August 1, 1972, U.S. D:stnct Judge Joseph Waddy issued such
an order and decree providing:

. A declaration of the constitutional r"*ht of all children regard-
less of any exceptional condmon or handicap to a publicly supported
education.

2. A declaration that the defendant’s riles, policies, and practices
which excluded children without a provision for adequate and immedi-
ate alternativé educational services and the absence of prior hearing and
review of placement procedures denied the plaintiffs and the class rights
of due process and equal protection of the law.

In commenting on compulsory school education provisions the
court pointed out that

failure of a parent to comply with Section 31-201 constitutes a criminal
offense. D.C. Code 31-207. The Court need not belabor the fact that
requiring parents to see that their children attend school under pain of. ..
criminal penalties presupposes that an educational opportunity will be
made available to the children. The Board of Educatlon is requured to .
make such opportunity available.

The defendants claimed in response to the complaint that it would
be impossibie for them to afford plaintiffs the relief sought unless the
EMC . Congress appropriated needed funds or funds were diverted from other

£
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educational services for which they had been appreoriated. The court
responded: '

The defendants are required by the Constitution of the United States,
the District of Columbia Code, and their own regulations to provide a
publicly-supported education for these ‘cxceptional” children. Their fail-
ure to fulfill this clear duty tr include and retain these children in the
public school system, or otherwise provide them with publicly-supported
education, and their failure to afford them due process hearing and
periodical review, cannot be excused by the claim that there are insuffi-
cient funds. In Goldberg v. Kelly, 397 U.S. 254 (1969) the Supreme
‘Court, in a case that involved the right of a welfare recipient to a hearing
before termination of his benefits, held that Constitutional rights must
be afforded citizens despite the greater expense involved. . . . Similarly
the District of Columbia’s interest in educating the excluded children
clearly must outweigh its interest in preserving its financial resources.
If sufficient funds are not available to finance all of the services and
programs that are needed and desirable in the system then the available
funds must be expended equitably in such a manner that no child is
entirely excluded from a publicly supported education consistent with
his needs and ability to benefit therefrom. The inadequacies of the Dis-
trict of Columbia Public School System, whether occasioned by insuffi-
cient funding or administrative inefficiency, certainly cannot be permit-
ted to bear more heavily on the ‘exceptional’ or handicapped child than
on the normal child. ' '

Regarding the issue of appointment of a master the court com-
mented, : : ’ '

Despite the defendants’ failure to abide by the provisions of the Court’s
previous orders in this case and despite the defendants’ continuing fail-
ure to provide an education for these children, the Court is reluctant to
arrogate to itself the responsibility of administering this or any other
aspect of the Public School System of the District of Columbia through
the vehicle of a special master. Nevertheless, inaction or delay on the
part of the defendants, or failure by the defendants to implement the
judgment and decree herein within the time specified therein will result
in.the immediate appointment of a special master to oversee and direct
such implementation under the direction of this Court.

At the time of.writing there are many cases before the courts on
right to an education for handicapped children. Several of these cases
are bringing interesting new dimensions to the issue. In Association for

. Mentally Ill Children v. Greenblatt,"* plaintiffs have attacked the

placement system as *‘arbitrary” and “irrational” since some children

13. Association for Mentally [1l Children v. Greenblatt, C.A. No. 71-3074-J (D. Mass. 1971).
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et

are placed while others remain on waiting lists. In Kivell v. Nemointin,"
in Fairfield County, Connecticut, the Superior Court ordered the Stam-
ford Board of Education to pay $13,000 in back tuition costs to the
parents of a handicapped child who obtained private education for-their
child after the public school was unable to provide an appropriate pro-
gram. .
In the ruling, the court said it would

frown upon any unilateral action by parents in sending their ctildren to

other facilities, if a program is filed by a local board of education and

is accepted and approved by the state board of education. Then it is the

duty of the parents to accept the program . . . a refusal by parents in

such a situation will not entitle their child to any benefits from this

court.

Other avenues of legal change in assuring the right to an education
are occurring. Increasingly, attorney generals are being confronted by
the issue and ruling favorably. On December 22, 1971, the Attorney
General of the State of New Mexico, issued an opinion upholding handi-
capped childrens’ rights to an education.” He noted:

In providing equal learning opportunities for all children, the state,
in our opinion, is required to offer equal educational opportunities to
all children in the state. Thus, children who qualify for special education
are entitled to a free public school education. . . .

Obviously, if these children are entitled to the same free education
as all other children. they are also entitled to free textbooks and trans-
portation, as long as free textbooks and transportation are offered to
all other children. The state’s obligation is to provide equal educational
opportunities to all children in the state, regardless of their physical or
mental capabilities. . '

Section 77-11-3.2, supra [Chapter 109, Laws of 1971] refers to the
availability of state financial support as a condition of offering special -
equal opportunities to all children regardless of learning ability this
condition cannot be presumed valid. In the past this phrase has been
interpreted as meaning only state financial support directly earmarked
for special education, but under the reasoning of this Opinion, the condi-
tion can be tied only to the total availability of state funds for free public
school education. )

Another-active avenue for legal change has been state legislatures.
During 1971, 899 bills promoting education of-the handicapped were

14. Kivell v. Nemointin, No. 143913 (Fairfield Co., Conn. 1972).
15. New Mexico Attorney General's Opinion (NMAG 71-125) (1971).
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introduced in state legislatures: of these 237 were enacted into law.'
Approximately seventy percent of the states have enacted laws mandat-
ing educational programs for the handicapped.'” a substantial increase
from the less than filty percent of several years ago. In 1971, the Council
for ¥- ceptional Children published a set of model state laws for the
elimination of exclusion provisions in compulsory attendance laws and
the establishment of comprehensive educational services for the handi-
capped.”™ On April 25, 1972, the major provisions of the model were
signed into law in Tennessce.

Former U.S. Commissioner of Education Sldney P. Marland set
in 1971 the goal of full educational opportuniiy for ail handicapped
children by 1980." While this commitment is laudable, and as the move-
ments noted above imply, attainable, it assumes that these children have
no present rights. The right to an education is not something that educa-
tors, politicians or the public grant when it is co: venient. Certainly, it
will take some time to develop the needed programs and personnel, but

‘the right to an education can not be postponed and must be guarded

with judicial overview.? For law is the only means that minorities have
to assure appropriate behavior from the majority, when such behavior
can not be expected.?

" The case of Harris described edrher represents misclassification.
As a result Harris was incorrectly and unnecessarily placed in a special
education program. ‘

There has been, since 1970, an increasing amount of litigation
questioning the placement of children in special education on the basis
of evaluation instruments which are prejudical to the children on the
basis of spoken language, cultural background and normative standardi-
zition. Much of the logic utilized in these cases is derived from /{obson
v. Hansen.? In ruling that the “tracking” educationai placement system
utilized by the, Washington, D.C. Public Schools was illegal, Judge
Skelly Wright conmdcred the evaluation procedures the district utilized.

16. STATE-FEDERAL CLEARINGHOUSE FOR EXCEPTIONAL CHILDREN, TRENDS IN STATE LEGIS-
LATION FOR THE EpUCATION oF Hanpicappep CHILDREN (1972).

17. Abeson, Movement and Momentum: Government -and the Education of Handicapped
Children. 39 ExcepTioNaL CIILDREN 39, 63-6 (1972).

18. F.J. WEINTRAUB, STATE LAW AND THE EDUCATION OF HANDICAPPED CHILDREN: ISSUES
AND RECOMMENDATIONS (1971). )

19, Martin. Individualism and Behaviorismi as Future Trends in Evaluating Handicapped
Children, 38 Excrprionat CHILDREN 517-25 (1972).

20 Watson v, Memphis, 373 U8, 526. 532-33 (1963). -

..M, BERGER, EQUALITY BY STATUTE: THE REVOLUTION IN CiviL RIGHTS | (|967)
22 Hobson v, Hansen, 269 F. Supp. 401 (D.D.C. 1967).

94-941 O - 18 -12
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[E]vidence shows that the newwu vy which track assignments are made
depends essentially on standardized aptitude tests which, although given
on a system-wide basis, are completely inappropriate for use with a large
segment of the student body. Because these tests are standardized pri-
marily on and are relevant to a white middle class group of students,
they produce inaccurate and misleading test scores when given to lower
class and Negro students. As a result, rather than beini\cl}zissiﬁed ac-
cording to ability to learn, these students are in reality being classified
according to their socio-economic or racial status, or—more pre-
cisely-——according to environmental and psycholczical factors which
have nothing to do with innate ability.®

In January, 1970 a suit was filed in the District Court of Northern
California on behalf of nine Mexican-American students, ages eight to
thirteen.?* The children came from homes in which Spanish was the
major language spoken. All were in classes for the mentally retarded in
Monterrey County, California. Their IQs ranged from thirty to seventy-
two with a mean score of sixty-three and one half. When they were -
retested in Spanish seven of the nine scored higher than the 1Q cutoff
for mental retardation, and the lowest score was three points below the
cutofT line. The average gain wac fifteen points.

¢ The plaintiffs charged that the testing procedures utilized for place-

ment were prejudicial because the tests placed heavy emphasis on verbal
skills requiring faciiity with the English language, the questions were
culturally biased, and the tests were standardized on white, native born
Americans. The plaintiffs further pointed out that in ‘“‘Monterrey
County, Spanish surname students constitute about eighteen and o:e-
half percent of the student population, but nearly one-third of thechil-
dren in educable mentally retarded classes.”

Studies by the California State Department of Education corrobor-
ated the inequity. In 1966-67, of 85,000 children in classes for the educa-
ble mentally retarded in California, children with Spanish surnames
comprised twenty-six percent while they accounted for only thirteen
percent of the total school population.

The plaintiffs sought a class action on behalf of ail bilingual
Mexican-American children then in classes for the educable mentally
retarded gnd all such chil”ren in danger of inappropriate placement in
such classes. On February 5, 1970, a stipulated agreement order was
signed by both parties. The order required that: :

23, 1d. at 514,
24, Diuna v. State Board of Educ.. C-70 37 RFR (N.D. Cal. 1970).

.
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I. children are to be tested in their primary language. Interpreters
may be used when a bilingual examiner is not available.

2. Mexican-American and Chinese children in classes tor the educ-
able mentally retarded are to be retested and evaluated.

3. Special efforts are to be extended to aid mlsplaced children
readjust to regular classrooms.

4. The state will undertake imriediate efforts to develop and stdnd-
ardize an appropriate 1Q ‘test. , .

As a result of Diana the U.S. Department of Health, Education
and Welfare's office for Civil Rights issued a memorandum to school
districts with substantial bilingual populations.? The memo informed
the districts that they would be in violation of Title VI of the Civil
Rights Act if students whose predominant language is other than Eng-
lish were assigned to classes for mentally retarded on the basis of criteria
which essentially measured or evaluated English language skills.

Since Diana several cases have b:zen filed on behalf of other minor-
ity groups primarily blacks and Indians. Only one, Larry P. v. Riles,®
has reached some form of judicial decision. This class action suit was
filed in late November 1971, on behalf of six black, elementary school
aged children attending classes in the San Francisco Unified School

- District. It was alleged that they had been inappropriately classified as
educable mentally retarded and placed and retained in classes for such
“hildren The complaint argued that the children were not mentally -
etarded, but rather ‘the -victims of a testing procedure which fails to
recognize their unfamrharrty with the white middie class cultural back-
ground and which ignores the learning experiences which they may have
= - had in their homes. The defendants mcluded jtate and local school
officials and board members.

It is alleged that misplacement in classes for the mentally retarded
carries 4 stigma and *‘a life sentence of illiteracy.” Statistical informa-
tion indicated that in the San Frnaciso Unified School District, as well
as the state, a disproportionate number of black children are enrolled
in programs for the retarded. It is further pointed cut that even though
code and regulatory procedure regarding identification, classification,
and placement of the mentally retarded were changed to be more effer-
tive, inadequacies in the processes still exist.

The plaintiffs asked the court to order the defendants to do the
following:

*

25. Memorandum dated May 25. 1970 by Stanley Pottinger. Director of Heaith. Education
) and Welfare's Offic: for Civil Rights.
v 26. Lurry P.v. Riles, 41 U.S.L.W. 2033 (U.S. June 21, 1972). ~

Q
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i. Evaluate or assess plaintiffs and other black children by using
group or individual ability or intelligence tests which properly account
for the cultural background and experlences of the children to whom

. such tests are administered: .

2. Restrict the placement of the plaintiffs dnd other hlde children
in ciasses for the mentally retarded on the basis of results of culturally
discriminatory tests and testing procedures:

. 3. Prevent the retention of plaintiffs and other black children now

in classes for the mentally retarded unless the children are immediately

" re-evaluated and annually retested by means which take into account
cultural background )

4. Ploce plaintiffs into regular classrooms with children of compd-
rable age and provide them with intensive and supplemental individual *
training thereby enabling plaintiffs ard those similarly situated to
achieve at the level of their peers as rap 4ly as possible; ‘

5. Remove from the school records of these children any and all
indications that they were/are mentally retarded or in a class for the

. mentally retarded and ensure that individual children not be identified
L , by the results of individual or group 1Q tests;

6. Take any action necessary to bring the distribution of black
children in classes for the mentally retarded into close proximity with
the distribution of blacks in the total population of the school districts;

7. Recruit and employ a sufficient number of black and other mi-
norily psychologists and psychometrists in local school districts, on the
admissions and planning committees of such districts, and as consult-
ants to such districts so the tests will be interpreted by persons ade-
q.otely prepdred to consider-the cultural background of the child. Fur-
ther, the State Department of Education should be required in selecting
and authorizing tests to be administered to school children throughout
the state, to consider the extent to which the testing development compa-
nies utilized personnel with minority ethnic backgrounds and experi-
ences in the development of culturally relevant tests;

8. Declare pursuant to the Fourteenth Amendment to the United .
States Constitution, the Civil Rights Act of 1964, and the Elementary
and Secondary Education Act and Regulations, that the current assign-
ment of plaintiffs and other black students to California mentally re-
tarded classes resulting in excessive segregation of such children into
these classes is unlawful and unconstitutional and may not be justified
by administration of the currently available 1Q tests which fail to pro-
perly account for the cultural background and experience of black chil-
dren.

On June 20, 1972 the court enjomed the San Francisco Unified
School District

Q A . - from placing black students in classes for the educable mentally retarded
EMC CL on the basis of criteria, which places primary relevance on the results
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of 1Q tests as they are currently administered, if the consequence of use
of such criteria is racial imbalance in the composition of such classes.

Legal activity may in fact make it possible for handicapped chil-
dren to receive their constitutional right to an education. “Education for
all” is a relatively new concept for the American educational system
although it has been emerging for almost a century. The system has long
believed in equality, but equality meaning sameness. As Bedau notes
“Persons have (received) an equal distribution, equal treatment or equal
rights, etc., if and only if they have (received) the same distribution,
treatment, rights, etc.”# Tom Watson, the Georgia populist, epitomized
this concept best when he stated, “close no entrance to the poorest, the
weakest, the humblest. Say to ambition everywhere, ‘the field is clear,
the contest fair; come and win your share if you can!” "

Even today many judicial deéisions such as Hobson v. Hansen® and
Serrano v. Priest® still define equality on a *“‘sameness’” doctrine, equal
resources to ‘‘children whose needs are unequal.” Such a philosophy
may have been appropriate for a society that was based on family
economic production  that could absorb, those who could not compete
equally in the nation’s economic system. Today, however, the education
of a child is a community concern, for if he is not given skills sufficient
for economic participation then he will become dependent upon the
community.

If our society, reveres ecanomic partxcnpauon and independence-and
if education is the major societal process for achieving these goals then
a new concept of educational equality is needed for the age in which we
live. Coleman defines such a concept as “equality of results given differ-
ent individual inputs.”3' This would imply that equality exists when
students, no matter what their entry behaviors or conditions may be,
successfully achieve educational objectives. More simply, equality is
achieved when all children learn to read, regardless of the differentiated
resources committed to that purpose.

~ The basic flaw in this concept is that it assumes that all children
have innate capabilities for common educational attainments. Thus,
using Watson’s analogy we need only provide crutches, or other reme-

27. Bedan, I-.'quali/z;riam'.wn and the Idea of Equality, in EQuatity 7 (J. Pennock & J. Chap-

- man eds. 1967).
28. C. WaoDWARD, ToM WATSON, AGRARIAN REBEL (1958).
S e 29. Hobson v. Hansen, 269 F. Supp. 401 (D.D.C. 1967).
o 30. Serrano v. Priest, 10 Cal. App.3d 1110. 487 P.2d 1241. 89 Cal. Rptr. 345 (1970).
31, Coleman. The Concept of Equality o/Fqucatlonal Opportunm 38(1) HARvARD EpuCa-
TIONAL REVIEW 17 (1968).
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dial assistance to assure that all children complete the same race. The
Coleman definition needs modification to be relevant to the plight of
handicapped children. Educational equality should be defined as equal-
ity of access to different resources to attain different individual goals.
It is this concept of equality that is now being utilized by the courts
in right to education suits. The court in PARC ordered the Common-
wealth of Pennsylvania to provide every retarded person between the
ageé of six and twenty-cne “‘access to a free public program of education
) "2 In Mills the court
ordered that the District of Columbia **shall provide plaintiffs . . . with
a publicly supported education suited to their plaintiffs' needs. . . "%
The buiden is thus on the educational system to assure that the
education program provided to each child is appropriate to the child’s
needs. The question facing schools is how is appropriateness deter-
mined? Certainly the issue has many professional considerations, but
the courts and other governmental branches are beginning to exert their
influence in the decision making process. :
In June-1971, the court in PARC stipulated and ordered the Com-
monwealth of Pennsylvania to place into regulations twenty-three due
process steps to be implem. nted by all school districts. The decree stated
specifically that no child thought to be mentally retarded could be de-
nied admission to a public school program or have his educational siati:s
changed without first being accorded prior notice and the opportunity
of a due process hearing. “Change in educational status’ was defined

as assignment or re-assignment, based on the fact that the child is

mentally retarded or thought to be mentally retarded, 1o one of the

following educational assignments: regular education, special education,

or to no assignment, or from one type of special education to another.™
The hearings are to be conducted by persons independent of the school
district. Parents are to be informed of ‘heir right to be represented by
counsel, an independent evaluation of their child to be provided free of
charge if necessary, examine all relevant Tecords, cross examine wit-
nesses, obtain a transcript of the hearing and appeal the decision of the
hearing. It is interesting to note that the court felt so sirongly about the
right to due process that the order was issued before the court consid-
ered the children’s right to an education.

32. Pennsylvania Ass'n for Retarded Children v. Pennsylvania, 334 F. Supp. 1257, 1258-66
(E.D. Pa. 1971) (emphasis added). B

33. Mills v. Board of Educ.. C.A. No. 1939-71 (D.D.C. 1971) (emphasis added).

34, Pennsylvania Ass'n for Retarded Children v. Pennsylvania. 334 F. Supp. 1257 (E.D. Pa,
1971). :
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In Mills* the court reafirmed the PARC due process principles
and extended their availability placement procedures for all exceptional
children. In addition the court established the right to a full due process
hearing before a child may be suspended from school for two or more
days.

The movement to due process is seen by some educators as a sub-'

stantial threat to the stability of the education system. Their main con-
cern is that they believe that it turns total decision making over to the
parents. This is not the case. But it does provide to the child and parents
the opportunity to have status in the decision making process. All that
due process demands of schools is that recommended educational pro-
grams be defended in an advocacy setting on the basis of dpproprldle-
ness to a child’s individually determined educational need.

In this age of growing accountability demands on public education, .

the due process placement concept may prove to be of benefit to the
educator. Gallagher® has suggested that placement procedures lead to
a formal contract between the school and the parent. The contract
would specifly the obligations of all parties, the educational objectives
to be achieved, criteria for assessing their achieveiment, a tir:~table for
evaluation, and procedures for renegotiating the contract. The purpose
of education is to foster learning, not simply to provide programs, Thus
appropriateness can only be finally determined if the prescribed learning

* actually occurs. This type of procedure should enable schools to avoid

the sitoation found in In re Held™ In this case a physically handi-
capped child was enrolled in the public school system for five years,

three of which were in special education. During that period the child's
“ reading level never exceeded that of an average first grade pupil. After

a yeu 1 in private school the child’s reading skills increased by two grade
levels,. Thus, the court ordered the state and school district to pay the
tuition tor the child to attend a private, special school, on the basis that
the child’s intellectual potential and academu. success could only be
achieved in that setting.

Educating handicapped children has always been con51dered by the
public educational system to be a “frill"" to take care of after every other
school need. The reasons used for the denial of educational services to
handicapped children are many. They include such statements as the
handicapped cannot learn, their presence in school will negatively affect

35, Mills v. Board of Educ.. C.A. No. 1939-71 (D.D.C. 1971).

36. Gallagher, The Special Edwcarion Contract f()r AMildly Handicapped Children, 38
EXCEPTIONAL CHILDREN, 527-35 (1972).

37. In Re Held, Nos. H-271 & H-10-71 (N.Y. Fam. C1. 197}).
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the learning of normal children, these children make non-handicapped
children and adults uncomfortable, the cost of their education is, too
great. and the teachers and facilities are in short supply. Most of these

“reasons are mere “wives tales.” Those relating to the additional re-
sources necessary are reality. Yet the advocacy of law is clear. Appro-
priate” educational opportunity: for handicapped children is a present
right that must be provided.
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